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ABSTRACT

This article makes a legal and economic study of fintechs, which are entrepreneurial companies, usually
startups, that operate in the financial market, through the methodological tools of the Economic Analysis
of Law. The overall objective is to demonstrate the interaction between fintechs and economic analysis of
law. The specific objective is to demonstrate the usefulness of fintechs to reduce transaction costs for their
users, from the perspective of Economic Law Analysis. In this sense, the problem to be answered is how
the use of fintechs can specifically contribute also to reduce transaction costs, making financial operations
faster and more efficient. To arrive at the hypothesis of answer to the problem, the methodology to be used
is the purpose of applied research, with exploratory research, in qualitative approach, by inductive method,
through bibliographic research, all specialized on the subject.
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RESUMO

O presente artigo faz um estudo juridico e econémico das fintechs, que sao sociedades empresarias, ger-
almente startups, que atuam no mercado financeiro, mediante as ferramentas metodoldgicas da Analise
Econémica do Direito. O objetivo geral é demonstrar a inteiragdo entre fintechs e analise econémica do
direito. O objetivo especifico é demonstrar a utilidade das fintechs para reduzir os custos de transagdo para
0s seus usuarios, sob a dtica da Analise Econémica do Direito. Neste sentido, o problema a ser respon-
dido é saber como o uso de fintechs pode contribuir, especificamente, também, para reduzir os custos de
transagao, tornando as operagdes financeiras mais céleres e mais eficientes. Para chegar-se a hipétese
de resposta ao problema, a metodologia a ser utilizada é a da finalidade de pesquisa aplicada, com pes-
quisa exploratdria, em abordagem qualitativa, por método indutivo, mediante pesquisa bibliografica, toda
ela especializada sobre o tema.
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1 INTRODUCTION

The digital world is constantly evolving. Increasingly, we are faced with new technologi-
cal inventions that, until then, many believed to be impossible. Smartphones and computers
increasingly modern and that fit in the palm of your hand. Day after day, the digital market
innovates and surprises everyone.

Everything around us is constantly evolving. And, with the financial sector it could not be
different. The financial sector has a wave of new agents that have also evolved, initiating an
era of technology, innovation and growth potential.

Among the new agents, there are the so-called fintechs, which, in a tight synthesis,
are business companies, usually startups, that use technology to innovate and improve the
financial sector.

In a survey carried out in 2018 by Finnovation, in conjunction with Finnovista and the
Inter-American Development Bank (Banco Interamericano de Desenvolvimento — BID), it was
found that there are 377 fintechs in Brazil, a 40% increase compared to 20173

Internationally, according to data from the report Fintech Trends to Watch in 2018,
authored by CB Insights, 1128 fintechs moved US$16,6 billion in investments and negotia-
tions in 2017. These financial market startups have already entered the year 2018 with the
‘right foot' and are gaining more and more space and bringing innovation®*.

And, still on the international stage in terms of fintechs, Europe is the most heated mar-
ket - it grew 121% in investments in 2017 compared to 2016. However, in Asia this market has
shrunk 10%; while North America continued to lead, winning 47% of total capital.®

3 Available in: http://finnovation.com.br/mapa-de-fintechs-brasil-maio-de-2018/. Accessed on: June 08, 2019.
Available in: https://fintech.com.br/blog/fintech/fintech-internacional/:. Accessed on: June 01, 2020.

5 Here are some fintechs that stand out in the international market: Regarding the means of payment, there are: 1) Ant Finan-
cial: Ant Financial ranks Tst on the list of the “100 most innovative fintechs in the world". The ranking was based on the
2017 Fintech100 study, prepared by KPMG and H2 Ventures. The Chinese startup is the most valuable startup in the world,
valued at an incredible US$ 150 billion. Controlled by Alibaba, the Ant Financial is focused on means of payment. Its facial
recognition technology allows customers to pay with a smile in stores in China; 2) Square: Founded by the creator of Twitter,
Jack Dorsey, the North American 'Square' is an international fintech specializing in payment methods. Square is currently
valued at US$ 5,1 billion, against US$ 12,2 billion for Twitter, but the startup has great profitable potential in the short term;
3) Adyen: Dutch Fintech is an online payment platform and marketplaces. Adyen allows you to connect payments around
the world, optimize revenues and manage risks. Since it was created in 2006, fintech has raised US$ 266 million in venture
capital investments, according to the Venture Beat. The newly valuation reached USS$ 14 billion at positions just behind the
Spotify. Adyen processes payments from brands such as Uber, Cabify, Netflix, Magazine Luiza and Spotify. Em relagao a
empréstimos, ha: 4) SoFi: This North American fintech is focused on an online lending platform. SoFi, which made a lot of
noise by being one of the advertisers of the last edition of the Super Bowl, has a credit portfolio with more than US$ 5 bil-
lion, divided among more than 170 thousand account holders. The startup offers several types of personal loans, such as
university loans and mortgages. Created in 2011, SoFi has already raised USS$ 2,1 billion in investments and has a valuation
of US$ 415 billion; 5) Kabbage: Kabbage is a startup that assists smaller companies in obtaining loans, with values generally
ranging from US$ 2,000 to US$ 100,000. Fintech does the process in a very automated way and takes seconds to approve
the credit. The request is made online through a registration on the platform and can be paid from 6 to 12 months. Created
in 2009, the startup has a valuation of USS 1 billion and has already received a total of USS$ 116 billion in contributions; 6)
Funding Circle: The British startup is a marketplace for loans to finance businesses. Entrepreneurs sign up on a platform,
receive loan offers from investors and can pay the amount of 6 months to 5 years. Funding Circle offers loans of up to £ 1
million to companies that want to raise capital quickly or have credit declined by a bank. Its model is based on data analysis
and has issued over £ 5 billion in loans since 2010, directly connecting 50,000 businesses with 80,000 investors. Funding
Circle is one of the unicorns (startups valued at USS 1 billion or more) in the world of credit fintechs. Regarding life insur-
ance: 7) Clover Health: This North American fintech offers affordable health insurance, created based on how much the user
can pay per year. Created in 2013, Clover Health has already received US$ 425 million in contributions and has a valuation of
USS$ 1,2 billion; 8) Oscar: Oscar brings the experience of going to the doctor to the digital world. In addition to enabling health
plans, consultations are made online and are free for patients. The North American startup became a unicorn 16 months
after being created in 2013. Currently, it has a valuation of US$ 3,2 billion, after raising USS$ 892 million in investments. In
relation to the purchase and sale of shares: 9) Robinhood: Created in 2013, the free app called Robinhood transformed the



Law, innovation and technology: economic analysis of fintechs

Thus, the purpose of this article is to carry out an economic and legal analysis of fintech,
to demonstrate that its use can facilitate transactions, reduce transaction costs, maximize
results and induce behaviors, increasing the efficiency in the legal transactions concluded,
according to the Economic Analysis of Law.

To this end, a brief introduction to the study of Economic Analysis of Law will be carried
out, moving on to an overview of startups and then making an analysis of fintech, aiming, in a
constructive and academic way, to reflect if its use may or may not reduce transaction costs.

2 BRIEF WEIGHTINGS ON ECONOMIC ANALYSIS OF LAW

As noted above, the main objective of this article is to demonstrate whether the use of
fintechs can facilitate transactions, reduce transaction costs, maximize results and induce
behavior, increasing efficiency in the legal transactions concluded.

However, in order to reach the best conclusion, it is necessary to make a brief explana-
tion about the Economic Analysis of Law, as well as the way it applies to Business Laws®.

Economic Analysis of Law (Analise Econémica do Direito — AED), also known as Law and
Economics, is a method of legal-economic study with regard to the structuring, formation,
impact and consequences of the application of the principles of Economic Science to Law.
It can be defined as the application of economic theory, in particular, its method, for exam-
ining the formation, structuring and impact of the application of legal rules and institutions
(RIBEIRO; GALESKI JUNIOR, 2009, p. 53).

The Economic Analysis of Law invokes the methodology of economic science with the
factual reality of the legal world.

way Americans invest in the stock market. The rapid growth in the number of users of the Robinhood application shows a
demand that was not previously met: users looking for easier ways to invest in the stock market without paying transac-
tion fees. Robinhood is now a consolidated wealthtech, valued at US$ 5,6 billion and one of the most valuable fintechs in
the world. In May this year, it negotiated a round of series D investments worth US$ 363 million. Today, it accounts for its 4
million users and more than US$ 150 billion in transaction volume. But if it doesn't charge a fee, how does it make money?
Moving amounts transferred to the platform but not invested, in addition to charging US$ 6 for a premium plan. And now
the app has decided to expand its operations to cryptocurrencies. Starting in February, users will be able to trade Bitcoins,
Ethereum, Litecoin, Ripple, among others, without fees. For now, they operate in the USA and Australia. Regarding inter-
national transfers: 10) Revolut: British Revolut brings banking services without being a bank. The startup promotes free
money transfer between countries, in addition to allowing cryptocurrency buying and selling transactions without fees. The
startup reached the unicorn level just 33 months after it was created. Founded in 2015, it has already received US$ 336 mil-
lion in investments and today has a valuation of US$ 1,7 billion. Fintech Revolut predicted that its revenues would increase
fourfold in 2018. Last year, this fintech had revenue of 14.3 million euros. The forecast is that the company will close 2018
with revenue of 57 million euros, supported by the strong increase in the number of customers and new products. Despite
the growth in revenues and number of customers, Revolut posted a loss of 16,5 million euros, as it doubled its number of
employees, applied for a bank license and expanded to 10 markets. Regarding risk analysis and financial market trends: 11)
Kensho: This artificial intelligence software proposes a Herculean task: analyzing important events for the financial market,
answering questions from investors and preparing reports trying to predict new trends. Kensho is almost the Siri of the stock
exchanges; 12) Black Swan: The term Black Swan became popular in the economic crisis of 2007, in the United States, to
classify events not foreseen by the market. Not for nothing, the goal of this Israeli startup is, based on Big Data and cognitive
computing: to carry out risk analyzes for governments and financial institutions. Available in: https://fintech.com.br/blog/
fintech/fintech-internacional/: Accessed on June 1, 2020.

6 The Constitution of the Federative Republic of Brazil of 1988 uses the term Commercial Law (art. 22, I). However, the Civil

Code of 2002 brought the so-called Theory of the Company, which is why the expression Business Law, or Company Law,
started to be adopted.
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Although EAL has already been mentioned and studied by other scholars of Economic
Sciences, such as Adam Smith, when studying the economic effects resulting from the for-
mulation of legal norms, and Jeremy Bentham, when associating legislation and utilitarian-
ism, both in the 18th century (ZYLBERSZTAJN; SZTAJN, 2005, p. 74), it was only from the
1960s that EAL gained strength to unify Law and Economics (PIMENTA; LANA, 2010, p. 92).
This, therefore, in 1960, Ronald Coase published the work The Problem of Social Cost, initiat-
ing the so-called Theory of Transaction Costs, a work that, in 1991, led him to be awarded
with the Nobel Prize in Economics. As for the subject, Pimenta and Boglione discourse:

The Nobel winner explained how the introduction of transaction costs in
economic analysis determines what organizational forms and institutions
in the social environment will look like. The insertion of transaction costs

in economy shows the importance of law in determining economic results
(PIMENTA; BOGLIONE, 2013, p. 268) (Our translation into english).

It is important to mention that, in addition to the work of Ronald Coase, mentioned above,
it should also be noted that Guido Calabresi, professor at Yale University, when developing
his work Some Thoughts on Risk Distribution And Law of Torts, contributed strongly to the
advancement of EAL. This, therefore, Calabresi demonstrated the importance of analyzing the
economic impacts of the allocation of resources for the regulation of civil liability, whether in
the legislative or judicial sphere. Thus, his work inserted economic analysis into legal issues,
pointing out that an adequate legal analysis does not dispense with the economic treat-
ment of issues (ZYLBERSZTAJN; SZTAJN, 2005, p. 1-2). In addition to Ronald Coase and
Guido Calabresi, it should be noted that Richard Posner, with his work Economic Analysis of
Law, as well as Henry Manne, George Stigler, Armen Alchian, Steven Medema, Oliver Wiliam-
son, among others, also contributed to the strengthening of academic research on Economic
Analysis of Law (ZYLBERSZTAJN; SZTAJN, 2005, p. 74).

Economics can be used to predict the consequences of different legal rules. It's about
trying to identify the likely effects of legal rules on the behavior of the relevant social actors in
each case (COOTER, 1982, p. 1260). It's possible to model human behavior in such a way that
itis possible for the legal professional to understand the likely effects that will arise as a con-
sequence of different legal positions (SALAMA, 2008). In fact, scholars of Economic Analysis
of Law come together in the same classification, which belongs to the same denomination,
as it has a consensus in relation to the concepts and institutes that are essential to them,
which does not prevent constructive debates from being seen, often, pertinent, specific and
doctrinal about its possible applicability. Along this path, the study of EAL seeks to develop,
interpret and apply the methodology of economic science to legal relations, in order to reduce
transaction costs and achieve economic efficiency. Therefore, it can be said that the purpose
of EAL is the search for economic efficiency.

In this sense, efficiency, in the words of Bruno Salama: “it's about maximizing gains and
minimizing costs. From this perspective, a process will be considered efficient if it is not pos-
sible to increase the benefits without also increasing the costs” (SALAMA, 2008, p. 55).

In Business Law, the transaction cost is extremely important, as it's fundamental to the
success of the entrepreneur, since it is represented by the monetary value and the time spent
to enter into legal transactions, either to plan them or to carry them out in its effects. It can
be said, therefore, that the transaction cost is what you need to give up, pay for, or spend
time and money on, for effectuation, maintenance, precaution, disposal or assignment of the
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legal effects of a contractual relationship (LANA, 2017, p. 75). According to Eduardo Goulart
Pimenta (2010, p. 22-23), “transaction costs consist of what you need to pay or which you
must give up to establish, maintain, protect or transfer the rights and duties arising from a
contractual relationship”.

Therefore, efficiency consists in reducing transaction costs as much as possible, so that,
more and more, contracts are signed and, more and more, there is organization and accu-
mulation of production factors, resulting in maximization of riches, which is represented by
profit.

As taught by Eduardo Goulart Pimenta:

The efficiency of the Law consists of minimizing (or hypothetically ending)
transaction costs - by reducing or eliminating difficulties and expenses for
hiring - so that, in the exercise of the company, there is a greater quantity and
quality of exchanges and legal relationships for the organization of factors
of production. From an economic point of view, the legal discipline of the
company must be concerned with seeking to reduce as much as possible the
costs that entrepreneurs face in order to achieve the legal relations aimed at
the organization of factors of production (PIMENTA, 2010, p. 33) (Our trans-
lation into english).

There are two important connotations of efficiency known and used in EAL: the Pareto
efficiency, the one in which the position of A improves without prejudice to the position of B,
as well as the so-called Kaldor-Hicks efficiency, in which the product of A's victory exceeds
the losses of B's defeat, thus increasing the total surplus (PINHEIRO; SADDI, 2005, p. 88).

Pareto's efficiency means that goods must be transferred from those who value them
little, in favor of those who value them most (SZTAJN, 2005, p. 76). In other words, in Pareto,
efficiency occurs in transactions that improve the situation of an economic agent, without
worsening the situation of others.

According to Eduardo Goulart Pimenta and Stefano Boglione, “the optimal standard of
efficiency occurs when economic agents have access to the goods that they value most,
through a system of exchanges or allocation of resources” (PIMENTA; BOGLIONE, 2013, p.
268).

Still on efficiency in Pareto, Armando Castelar Pinheiro and Jairo Saddi explain that an
allocation of resources will be ‘efficient Pareto' when “there is no change that improves the
situation of an agent without making the situation of at least one other agent worse". (PIN-
HEIRO; SADDI, 2005, p. 120). The main point of efficiency in Pareto is to demonstrate that
transactions can be so efficient that it would be impossible to carry out any transaction in
which the parties would suffer losses. In contrast, Kaldor Hicks' efficiency means that posi-
tive laws “must be used to cause maximum welfare, in relation to the largest number of indi-
viduals, insofar as the general gains outweigh the possible losses suffered individually by
some" (PIMENTA; LANA, 2010, p. 107). In the words of Eduardo Goulart Pimenta and Stefano
Boglione:

There is the Kaldor-Hicks Efficiency, therefore, when the product of A's vic-
tory exceeds the losses of B's defeat, thus increasing the total surplus. There
will be a real gain in the welfare of society when the redistribution of riches

means that economic agents do not wish to return to their original position,
although they still receive, in cash, the amount corresponding to the increase
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in their goods and services (PIMENTA; BOGLIONE, 2013, p. 268) (Our transla-
tion into english).
Therefore, according to the Economic Analysis of Law, the parties must make decisions
that lead to greater welfare, that is, they must act in favor of efficiency, in line with Pareto
efficiency or Kaldor Hicks efficiency.

Following this line of reasoning, Irineu Galeski Junior and Marcia Carla Pereira Ribeiro
emphasize that the individual must apply the decision that causes the greatest welfare, con-
sidering that EAL focuses on the search for better welfare, better allocation possible of goods,
leading to welfare within the limits (RIBEIRO; GALESKI JUNIOR, 2009, p. 89). In the words of
the authors:

Among two possible decisions, the one that causes the greatest welfare is
the one that must be applied, having to be observed if the parties involved are
in a relatively homogeneous initial situation. The Law & Economics school,
for all intents and purposes, focuses on the search for the best welfare, the

best possible allocation of assets, leading to welfare within moral limits
(RIBEIRO; GALESKI JUNIOR, 2009, p. 89) (Our translation into english).

Bruno Salama (2008, p. 54-55) well synthesizes the methodological tools that can be
used in the study of Law and Economics, namely: scarcity, rational maximization, balance,
incentives and efficiency. As for scarcity, the author understands that, if the resources were
infinite, it would not be necessary to consider their allocation. Soon, everyone could have
everything they wanted, in the amount they wanted.

In relation to rational maximization, the author argues that it refers to the option for
choices that meet the personal interests of individuals. Thus, individuals calculate to achieve
the greatest benefits at the lowest costs, leading to the marginalist decision process, which
means that, in the decision-making and choice-making processes, individuals will only carry
out the next step in an activity if benefits outweigh its costs. As for balance, he goes on to say
that this is the ‘interactive behavioral pattern' that is achieved when all actors are simultane-
ously maximizing their own interests. As for incentives, these are implicit prices, given that
individuals seek to make choices that maximize their benefits with the consequent reduction
in costs.

Regarding efficiency, which, as already mentioned, refers to maximizing gains and mini-
mizing costs. Thus, the author concludes by saying that a process will be efficient if it's pos-
sible to increase the benefits without increasing the costs.

As can be seen, considering the dynamic aspect of the company, this is a coordi-
nated bundle of legal relationships established by contracts and, therefore, by an economic
approach, efficiency consists in reducing transaction costs as much as possible, aiming that
each more and more, contracts are signed and, increasingly, there is organization, accumula-
tion of factors of production, resulting in maximization of riches represented by profit (LANA,
2017, p. 78).

Especially in relation to the contracts signed by the entrepreneur or company, EAL should
always be used, seeking to reduce the scarcity of resources, opting the company for choices
that meet its interests, in order to achieve greater benefit at the lowest cost, as well as effi-
ciency in what to hire, with who to hire, when to hire and how to hire, that is, these acts must
be practiced in order to seek efficiency.
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Thus, advances are made in the rationale for knowing how fintechs can be advantageous
in transactions carried out by the company in order to contribute to reduce transaction costs
and speed up and efficiency.

3 STARTUP: A MIXTURE OF INNOVATION,
TECHNOLOGY AND UNCERTAINTIES

The term startup is increasingly used and is highlighted in the technological and entre-
preneurial world, having gained greater notoriety in the late 1990s, with the so-called ‘.com’
companies (OIOLI, 2019, p. 11). But, after all, what would a startup be? What are its charac-

teristics?

Eric Ries (2012, p. 26) defines the startup as “a human institution designed to create new
products and services under conditions of extreme uncertainty”. The Author discusses this
concept, arguing that the most important part of this definition is what it omits, considering
that the concept of startup does not concern the size of the company, its activity or its sector

of the economy.

| came to realize that the most important part of that definition is what it
omits. It says nothing about the size of the company, the activity or the sec-
tor of the economy. Anyone who is creating a new product or business under
conditions of extreme uncertainty is an entrepreneur, whether they know it or
not, and whether they work for a government entity, a venture-backed com-
pany, a non-profit organization or a company with financial investors decid-
edly focused on profit (RIES, 2012, p. 26) (Our translation into english).

From this concept, the terms highlighted are: institution, product, innovation and extreme
uncertainty, as characteristics of a startup.

Let us consider each of the parties. The word institution connotes bureau-
cracy, process, even lethargy. How can this be part of a startup? However,
successful startups are full of activities associated with institution building:
hiring creative employees, coordinating their activities, and creating a busi-
ness culture that generates results.

We often lose sight of the fact that a startup is not about a product, a tech-
nological innovation or even a brilliant idea. A startup is bigger than the sum
of its parts; it is an intensely human initiative.

The fact that the startup’s product or service is a new innovation is also an
essential part of the definition, and also a delicate part. | prefer to use the
broader definition of product, one that encompasses any source of value for
people who become customers.

Anything that customers experience from interacting with a company should
be considered part of that company's product. This is true of a grocery store,
an e-commerce site, a consultancy service and a non-profit social service
entity. In all cases, the organization is dedicated to revealing a new source of
value for customers and is concerned with the impact of its product on those
customers.
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It's also important that the word innovation is understood widely. Startups
use many types of innovation: original scientific discoveries, a new use for an
existing technology, creation of a new business model that releases a hidden
value, or the simple availability of the product or service in a new location
or for a group of previously poorly served customers. In all of these cases,
innovation is at the heart of the company's success.

There is one more important part of that definition: the context in which
innovation takes place. Most companies - large and small - are excluded
from these contexts. Startups are designed to face situations of extreme
uncertainty. Opening a new company, which is an exact clone of an exist-
ing business, copying business model, pricing, target customer and product,
may even be an attractive economic investment, but it's not a startup, as its
success depends only on execution - so much so that this success can be
modeled with great accuracy. (This is why so many small businesses can be
financed with simple bank loans; the level of risk and uncertainty is so well
understood that a credit analyst can assess their future prospects.)

Most general management tools are not designed to flourish in the adverse
soil of extreme uncertainty, in which startups thrive. The future is unpredict-
able, customers are witnessing a growing set of alternatives, and the pace
of change is always increasing. However, most startups - in garages and
businesses - are still managed through standard forecasts, product mile-
stones and detailed business plans. (RIES, 2012, p. 26-27) (Our translation
into english).

Bruno Feigelson, Erik Fontenele Nybg and Victor Cabral Fonseca give a broader con-
cept of what a startup is; for the authors, a startup is “a group of people looking for a busi-
ness model, based on technology, repeatable and scalable, working in conditions of extreme
uncertainty” (FEIGELSON; NYB@; FONSECA, 2018, p. 31).

A great advantage of the business model adopted by startups is the effective ability of
the product to be replicable and scalable due to the use of technology, where being replicable
means that "it's possible to deliver the product or service on a potentially unlimited scale,
without the need for adaptation or customization for the clientwhile being scalable means
that the startup "has the capacity to grow more and more through the sale of a product or
service that can be produced or distributed in large quantities, resulting in an economy of
scale, without the necessary change of the business model or significant increase in your
costs" (FEIGELSON; NYB@; FONSECA, 2018, p. 34-35).

In addition to the above characteristics, Bruno Feigelson, Erik Fontenele Nybg and Victor
Cabral Fonseca (2018, p. 24-26) also bring the following characteristics of a startup:

« It's in an initial stage, notably lacking internal processes and organization, often
without a clear business model;

« It has an innovative profile, which is one of the most important characteristics;

+ Has significant control over expenses and costs, in order to focus investments on
the development of your main product or service;

+ Your product or service is operationalized through a minimum viable product
(MVP), which is the development of the product or service in a simple way, just to
make it possible to check if really there is a demand and to keep initial costs low;

+ The product or idea explored is scalable, that is, it can be easily expanded to other
markets and at different levels of capillarity and distribution, in order to achieve
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economies of scale through replication of the same product to countless cus-
tomers;

+ Shows the necessity for third-party capital for the initial operation, which is why it
is common to search for external investors to finance the operations;

+ Uses technology in favor of your business model, to develop scalable and innova-
tive businesses;

+ They operate in a market of extreme uncertainty, due to the high risk.

The fact is that, despite the strong link with technology, a startup does not necessarily,
absolutely, need to work with digital products or services. Startups are the big bet of the mar-
ket and form a true ecosystems worldwide.

They are of low initial capital and fast growth, with young DNA and a promising business
model. To enter the universe of startups, it's not enough to have a great idea. It's necessary
to work hard, get to know the client thoroughly and have the courage to take risks in search
of ambitious dreams.

Startups are beginning activities, with a young approach and adapted to the digital
model, so important nowadays. Although they are small, they provide innovative proposals
for services to be provided or products to be produced and manufactured.

It aims to generate an impact through something that proves to be new and has enor-
mous possibilities for development. They stem from ideas with good chances of success to
be leaders and major players in their markets.

The startup is in an embryonic phase and seeks a repeatable, scalable and highly profit-
able business model, prioritizing innovation in a high risk environment.

The potential to reach large markets with a lean structure is one of the main traits of
startups. With a very low starting capital, the company can reach millions of consumers.

Startups are strongly related to technology. Even if the focus is not a solution specifi-
cally aimed at the area, hardly anything will have a positive result if its creators do not use
this technological tool to their advantage. If we also consider that a startup is a company that
explores innovative activities, this concept of applying new technologies becomes even more
evident and justified.

The main characteristics of a startup are innovation, scalability, repeatability, flexibility
and speed. That is, very similar concepts and close to technological news.

Currently, rarely something is done without the influence of technology, especially when
we are talking about innovations.

In fact, the concept of the “new" brings a futuristic idea, as a way of performing tasks or
resolving issues that have not yet been created. It should be noted that innovation is the main
characteristic of startups. Innovating is the first step of a company that wants to launch itself
as a startup.

The main foundation of a startup is to present and develop solutions to problems in an
innovative way, which has never been tested before, but which has great chances of succeed-
ing and becoming an excellent business.
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Thus, they bring services that have always been necessary, but that have never been
thought of before. Equally, it happens with products, as they serve as sure solutions for the
countless and different demands of society.

They are disruptive. This is because startups break out or burst patterns in relation to
other companies in the same segment, usually already consolidated. This characteristic is
shown through forms of assistance, exemption or reduction of fees and even in the way how
the services are provided or made available.

In other words, the purpose is to escape from what the market offers, standing out and
gaining the necessary competitiveness. In addition, they are scalable, that is, they have a
great possibility of growth, vertiginous, doing this without consequences or limits in their
operations. Such scalability occurs mainly because they are generally linked to the digital
environment. Consequently, its products and services can be delivered to an increasing num-
ber of customers, without requiring further efforts, investments, expenses or expenses. A
scalable business is one that can grow at a very fast pace without changing the proposed
model. In other words, the company's revenue increases exponentially, but the costs remain
practically the same.

A startup is repeatable, because the same product or service can be offered on a large
scale, without any limitations. Therefore, it must be little flexible or customizable. To be
repeatable is to deliver the same products and services in a reproductive way, without the
need to over-customize. The proposal is to multiply and reach more customers and adapta-
tions would hinder these goals.

Another inherent characteristic is the uncertainty. This is because a startup does not
have a well-defined direction with regard to success and there is a high risk of failure. There-
fore, despite being solid proposals and with a great chance of having good results, they have
no precedents that authorize it and that help to hold clear and absolute perspectives over the
future time.

It is worth mentioning that, as a rule, activities inserted in the context of digital entrepre-
neurship have their performance on the world wide web, dispensing physical locations and
also the need to move to make appointments, consultations, meetings, etc. Generally, they
are almost 100% digital businesses.

Startups hover around really innovative products and services. Therefore, by having good
thoughts and being attentive to services that can be successful and achievement, sooner or
later, totally incredible ideas tend to arise. In the same sense, any startup stems from a proto-
type phase, by which the business model will be tested before its target audience, in a small
and small sample.

It's important to start with a basic version, understand and observe the results it obtains,
evaluating the public's reaction. After the tests, it will also be possible and relevant to focus
on the adaptations to arrive at the final model. To create one, good partners are essential,
because starting alone is always very difficult. They need different skills to be exercised by
people they trust within their networking, who have skills complementary to theirs.

Therefore, a startup is a mixture of innovation, technology, uncertainties and risks, in
which a group of people work together for the development of a product or service, replicable
and scalable. Now, we are going to delve into a specific startup segment, namely, fintechs.
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3.1 DEFINITION OF STARTUP ACCORDING TO
COMPLEMENTARY LAW Ne 167/2019

In spite of the exponential growth of startups in the entrepreneurial ecosystem, it was
only in the year 2019 that the national legislation expressly and unequivocally regulated the
startups. Thus, was published the Complementary Law n°® 167/2019, which amends Com-
plementary Law n® 123/2016, and brought the concept of startup, as well as a specific tax
regime for the entrepreneur who wishes to follow the business model.

In accordance with article 13 of LC n°® 167/19, article 65-A was included in LC n® 123/16,
accompanied by 13 paragraphs, which created ‘Inova Simples', which consists of a special
simplified regime, which allows different treatment to business initiatives that declare them-
selves as startups or innovation companies.

This differentiated regime is a summary rite for opening and closing companies under
the ‘Inova Simples' regime, which will take place in a simplified and automatic way, digitally,
through a National Network for the Simplification of Registration and Legalization of Compa-
nies and Businesses (Redesim — Rede Nacional para a Simplificagdo do Registro e da Legal-
izagao de Empresas e Negdcios) (Art. 65-A, §3°, LC 123/16).

Also according to the provision, the objective of Inova Simples is to stimulate the cre-
ation, formalization, development and consolidation of these business initiatives as agents
that induce technological advances, as well as to promote the generation of employment and
income.

In this vein, article 65-A, §§ 1° and 2°, of LC n® 123/16, expressly conceptualizes what a
startup would be. According to the referred Law, it is considered as a startup: an innovative
company that aims to improve systems, methods or business models, production, services
or products, existing or totally new.

It is important to point out that the activity developed by the startup can aim at: improv-
ing systems, methods or business models, production, services, including existing products,
when the so-called startups of an incremental nature are characterized, or even be related the
creation of something totally new, featuring startups of a disruptive nature.

In addition, startups are also characterized by the development of their innovations in
conditions of uncertainty, which require constant experiments and validations, including
through provisional experimental marketing, before proceeding to full complementation and
obtaining obtaining revenue/return.

Unraveling the concept brought by paragraphs 1° and 2°, of article 65-A, of LC n°® 123/16,
it's clear that the legislator faithfully followed the characteristics of startups used worldwide,
considering that, to be considered a startup, it is necessary, mainly, but not only: (i) have/has
an innovative character and (ii) development of the activity in conditions of uncertainty.

The article 65-A, § 4°, of LC 123/16 provides the information that must be provided, by
completing the registration form for the entrepreneurs who will adopt Inova Simples. Among
this information, it can be highlighted if what appears in item Il, which states that the ‘corpo-
rate name' of the startup that adopts this simplified special regime must contain the expres-
sion “Inova Simples (1.S.)", obligatorily.
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Also, the funds capitalized by the startup that adopts this regime, will not constitute
income and will be destined, exclusively, to fund the development of its projects. In addition,
the Law allows the experimental sale, by the startup, of the service or product, up to the limit
set for the individual microentrepreneur.

Therefore, the change brought by LC n°® 167/19, is strongly focused on the startup in its
initial stage. However, Brazilian legislation has made progress in characterizing and concep-
tualizing a startup. However, it's clear that these changes need further regulation and clarifi-
cation, given that there are still gaps to be filled.

4 FINTECHS: TECHNOLOGY AND
INNOVATION OF FINANCIAL SERVICES

The term fintech combines the activity of finance with technology (financial technol-
ogy), and can be used to refer to companies and businesses that apply technology to provide
financial services or services related to financial services (OIOLI; SILVA; ZILIOTI, 2019, p. 187).

According to Rébecca Menat, communications director for The Assets (2017, p. 10), fin-
tech means financial technology and “encompasses a new wave of companies changing the
way how people pay, send money, lend and invest".

Examples of fintechs are: NuBank, Creditas, GuiaBolso, PayPal, Bidu, PicPay, Toro Inves-
timentos, Neon, QuintoAndar, Méliuz, among others.

The Central Bank defines fintechs as follows:

Fintechs are companies that promote innovations in the financial markets
through the intense use of technology, with the potential to create new busi-
ness models. Internationally, fintechs are classified as follows: payment,
compensation and settlement, deposit, loan and capital raising, financing,
and investment management. In Brazil, we can identify the following catego-
ries of fintechs: payment, financial management, loan, investment, financ-
ing, insurance, debt negotiation, crypto and Distributed Ledger Technologies
(DLTs), foreign exchange, and multiservices (BRASIL, 2018) (Our translation
into english).
According to Mariana Congo (2017), fintech is the term used to describe companies that
provide services of a financial nature, with the use of technology as their differential, and all

their customers are served only by computer or smartphone.

The Nubank Team (2019), defines fintechs as: “startups or companies that develop fully
digital financial products, less bureaucratic, more transparent and that challenge the market
dominated by large banks".

This terminology originated in New York City, in a startup acceleration program devel-
oped by Accenture, in partnership with the New York City Hall. Over time, fintech started to
designate or follow startups that innovate financial services, based on technology and, thus,
creating new business models in areas such as current account, credit card, personal and
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corporate payments, payments in general, investments, insurance, among others (GANZER,
etal, 2017)

In this sense, fintechs use technology to be able to innovate and improve the financial
services provided by banks, that is, “companies in the sector use technological resources
widely disseminated to create methodologies, processes and tools that facilitate access to
financial services" (ALECRIM, 2018).

Ganzer, citing the OECD Manual (GANZER, et al., p. 5, apud OECD, 2005), says that inno-
vating does not necessarily mean creating something that never existed, but it also consists
of improving production techniques that can affect from quality to the physical characteris-
tics of the product or service, or even the development of economic business models.

In this tuning fork, fintechs offer the most diverse financial services, such as: financing,
alternative financing, insurance, asset management, finance management, personnel, pay-
ments, investments, corporate finance management and digital banks, and these services
are offered by cell phone or internet banking without the need for physical movement to the
institution (BIGNARDI; PIACENTE, 2018, p. 569).

4.1 FINTECHS REGULATION BY THE NATIONAL MONETARY COUNCIL

Currently, there is no law that directly regulates fintechs. However, in 2018, the National
Monetary Council (Conselho Monetario Nacional — CMN) issued Resolution n° 4.656, dated
April 26, 2018, which provides for fintech exclusively of credit.

According to the Central Bank, credit fintechs are financial institutions that grant and
mediate credit operations (BRASIL, 2018).

In this vein, according to article 1°, of Resolution n° 4.656/18 which created the Direct
Credit Society and the Loan Society Between People (Sociedade de Crédito Direto — SCD and
Empréstimo Entre Pessoas — SEP), disciplined the carrying out of loan and financing opera-
tions between people through an electronic platform and establishes the requirements and
procedures for authorization to operate, transfer of corporate control, corporate reorganiza-
tion and cancellation of the authorization of these institutions.

According to this Resolution, both SCD and SEP are considered financial institutions,
being able to operate exclusively through digital platforms, that is, through the internet or
applications (OIOLI; SILVA; ZILIOTI, 2019, p. 190).

Article 3 of this Resolution provides that the SCD is a financial institution whose object is
to carry out loan, financing and acquisition of credit rights operations exclusively through an
electronic platform, using financial resources that have as their sole ource the own capital/
equity.

The SEP is provided for in article 7° of Resolution n° 4.656/18, which states that SEP is
a financial institution, whose object is to carry out loan and financing transactions between
people exclusively through an electronic platform.

Oioli, Silva e Zilioti (2019, p. 191), clarify that the main difference between SCD and SEP is
that the first will only be able to act using equity (own capital), while the second will be able to

MERITUM MAGAZINEe v.15 ¢ n.3 * p. 107-126 ¢ Sep./Dec. 2020

119



Lucas Vinicios Cruz and Henrique Avelino Lana

raise funds from the parties involved in the operation, acting as an intermediary of traditional

financial institutions, without retaining credit risk.

Below, see the comparative table of SCD and SEP, created by Oioli, Silva and Zilioti (2019,

p. 190-191):

SCD

SEP

Object

Loans; Financing; and
Acquisition of Credit Rights

Loans and Financing

Origin of Capital

Own

Creditors and debtors

Form of performance

Exclusively by electronic
platform

Exclusively by electronic platform

Other services

Credit analysis for third
parties;

Credit collection for third
parties; Acting as an
insurance representative
through an electronic

Credit analysis for customers and third parties;
Credit collection for customers and third parties;
Acting as an insurance representative; and
Electronic currency issuance

platform; and
Electronic currency issuance

“Direct Credit Society”
"Sociedade de Crédito Direto”

“Loan Society Between People”

Denomination . , .
“Sociedade de Empréstimo entre Pessoas”
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Carry out loan and financing operations with its own
resources;

Participate in the capital of financial institutions;
Co-obliging/collecting or providing any type of
guarantee in loan or financing operations, except in
some cases;

Remunerate or use to your advantage the funds
raised by loan or financing operations;

Transfer funds to debtors before they are made
available by creditors;

Transfer funds to creditors before payment by
debtors;

Maintain resources of creditors and debtors in
account of their ownership not linked to loan or
financing operations; and,

Link the performance of the credit operation to

the efforts of third parties or the debtor, as an

To raise public funds, except
by issuing shares; and,
Participate in the capital of
financial institutions

Prohibition

entrepreneur.

(Our translation into english)

Also according to the authors, this Resolution also establishes the guidelines for obtain-
ing authorization for a fintech to function as an SCD or SEP, as well as the procedures to be
observed in its operations. In his words:

In the case of SCD, the loan or financing must always be made through an
electronic platform, with exclusive use of own resources. In relation to SEP,
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the loan or financing will start with the unequivocal manifestation of the will
of the parties (potential creditors and debtors). Subsequently, the resources
that are the object of the transaction will be made available by the creditors
to SEP, which in its turn will sign an instrument representing credit with debt-
ors and creditorsOnly after the conclusion of this step that SEP will be able
to transfer the funds to the debtors, in order to ensure that the entity does not
retain the credit risk for itself due to possible default by the parties involved
in the transaction (OIOLI; SILVA; ZILIOTI, 2019, p. 191) (Our translation into
english).
Therefore, only credit fintechs are regulated by National Monetary Council (Conselho
Monetario Nacional — CMN), consisting of the formats: Direct Credit Society (Sociedade de
Crédito Direto — SCD) and a Loan Between People Company (Sociedade de Empréstimo Entre

Pessoas — SEP).

5 ADVANTAGES OF FINTECHS: REDUCTION OF
TRANSACTION COSTS AND SEARCH FOR EFFICIENCY

According to Kashyap and Weber (2017, p. 227), internet, mobility, social networks and
the rise of price comparison sites have changed the game over the past decade and created
a new generation of customers who demand simplicity, speed and convenience in their inter-
actions with financial service providers. Thus, fintechs, place their customers at the center of
their business model.

For Spiros Margaris (2017, p. 240), advisor to the FinTech Forum and CEO of the Mar-
garis Advisory, fintechs are specialized and focused on adapting to customers' dreams and
desires, “they are, therefore, more flexible and adaptable than the big financial companies. In
addition, its reason for existing and its future are always closely linked to meeting the needs
and desires of customers”.

Due to the use of technology, fintechs have a lower operating cost, which is why the
services offered reach the consumer at a lower price than the services offered by traditional
financial institutions.

By way of illustration, the fintech Creditas, which operates with secured loans, makes
loans at a rate of 0,99% per month, as informed by its website”.

In contrast, according to statistics presented by the Central Bank, traditional banks
charge a much higher monthly interest rate, such as Banco Santander, which imposes a
monthly fee of 14,77%, or Caixa Econdmica Federal, with a monthly rate of 12%.

In this sense, fintechs appear as a more viable option for the individual consumer and
corporate companies, through a significantly lower cost structure than traditional banks, in
view of their leaner business model, through the use of technology.

With this, more efficient solutions can be offered, with financial services customized
according to the user's needs, for example, loans, discount of receivables, payment and

7 Available in: https://www.creditas.com.br/. Accessed on: August 08, 2019.
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receipt services, cash flow management, offshore payment remittances and electronic trade
finance (FARIA, 2018, p. 53).

A major advantage of fintechs in relation to traditional financial institutions is the use
of technology, as it's possible for customers to control products through their smartphones
(NUBANK, 2019).

Another advantage is the unnecessary move to agencies or headquarters of the fintechs,
considering that everything is hired and solved through the internet.

On its website, Nubank cites the advantages of fintechs:

In general, fintechs are known for offering new financial solutions, less
bureaucratic, more intuitive to use - after all, they are usually available on the
customer's smartphone - and with very low costs, sometimes nonexistent,
for users.

One example is credit cards with no annual fee or free digital accounts.

All this thanks to technology. Because they were born in the digital world and
do not have large physical structures, such as bank branches, their costs are
greatly reduced. That is why many offer fee-free products and are able to
scale quickly.

In short, fintechs arrive on the market bringing innovative financial products.
In many cases, they have been designed to be simpler and more beneficial
for customers (NUBANK, 2019) (Our translation into english).

Due to all these advantages, fintechs are able to innovate the financial system, making it
more efficient, considering that, with its use, it's possible to reduce transaction costs.

This, because, as explained above, the transaction cost is what you need to give up, pay
for, or spend time and money on, to effect, maintain, prevent, dispose of or assign the legal
effects of a contractual relationship (LANA, 2014, p. 29).

With fintechs, the user saves money, as transactions are less costly and often free, as
well as interest rates are much lower than those charged by traditional financial institutions.

In addition, the user is also able to save time, since, as arule, fintechs operate exclusively
over the internet, without the physical presence of the contractor, saving him from wasting
time with displacement. Thus, if it's necessary to carry out a transfer of values, for example,
the parties can do it from anywhere using a computer or smartphone. Still, any business-
man or company that needs working capital to maintain operations, manages to make a loan
quickly, efficiently and safely, with lower interest rates than traditionally.

Consequently, it will result in a reduction in transaction costs. With the reduction of trans-
action costs, there will be greater efficiency in the legal transactions entered into, resulting
in the possibility of entering into new contracts, new transactions and, increasingly, organi-
zation and accumulation of factors of production, resulting in maximization of richness and
profit.

Therefore, it can be said that fintechs make financial services and legal relationships
more efficient, as they manage to reduce transaction costs, benefiting their users.
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6 CONCLUSION

This work does not intend to exhaust the topic. These are constructive, academic and
not definitive reflections, but which sought to be exposed in a technical, objective, complete
and reasoned manner.

The problem to be answered in this article is: if the use of fintechs can contribute, specif-
ically, also, to reduce transaction costs, making financial operations faster and more efficient.

As explained above, the Economic Analysis of Law (Analise Econémica do Direito — AED),
is a legal-economic study method, in which the principles of Economic Science are applied to
Law, that is, the application of economic theory to Law. Thus, with the study of EAL, we seek,
through the methods of Economic Science, to reduce transaction costs, which is: everything
that needs to be paid or given up to constitute, maintain, protect or transfer the rights and
duties arising a contractual relationship.

By reducing transaction costs, it will be possible to achieve efficiency and so increase
the profit.

Thus, when entering into legal transactions, the parties must always seek to reduce
transaction costs and maximize results, achieving the so desired efficiency.

In this tone, with new technologies, the number of startups grows more and more, which
is a mixture of innovation, technology, uncertainties and risks, in which a group of people
work together in favor of the development of a product or service, replicable and scalable.

In fact, the concept adopted by Complementary Law n°® 167/19, when regulating start-
ups, preserved these characteristics.

Some startups operate in the financial sector. These are called fintech, which is the
startup that uses technology to improve and innovate financial services. Fintechs provide
services such as loans, financing, payments, financial management, asset management,
among others, all using technology.

Only the so-called credit fintechs are regulated in Brazil, through Resolution n® 4.656/18,
of the National Monetary Council (Conselho Monetario Nacional), which created the Direct
Credit Society (Sociedade de Crédito Direto — SCD) and the Loan Society Between People
(Sociedade de Empréstimo Entre Pessoas — SEP), disciplined the carrying out of loan and
financing operations between people through an electronic platform and establishes the
requirements and procedures for authorization to operate, transfer of corporate control, cor-
porate reorganization and cancellation of authorization of these institutions.

Due to the use of technology, fintechs are able to provide financial services, at lower
values than usually charged by a traditional financial institution. In addition, fintechs do not
need displacement to physical agencies, saving the users' time.

Fintechs have numerous advantages that bring innovation to the financial system,
resulting in reduced transaction costs and greater efficiency in the financial services pro-
vided, resulting in the possibility of entering into new contracts, new transactions and more
organization and accumulation of production factors, resulting in maximizing riches of profit.
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Therefore, as a hypothesis to answer the question-problem that was proposed in this
article, it appears that fintechs can certainly contribute to reduce transaction costs and
increase efficiency.
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