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ABSTRACT

Right to health is one of the most important rights, once it is necessary to preserve human life itself. It also
has a close connection with the dignity of the human person. However, the current scenario shows a great
state neglect about this right effectuation. It generates, among others consequences, mysthanasia, or in
other words, death anticipation in a miserable and suffered way. Thus, this paper will show problems using
questions about: What is the effectuation of this right importance to everyone? How is mysthanasia still
invisible in legal debates without charge the violator agent? How this phenomenon can hold as a social
exclusion form institutionalized from poor people's layers and extremely poor? Therefore, there is, as a main
goal, a critical analysis about social euthanasia as a state inefficiency fruit and as an institutional phenome-
non of populational layer exclusion connected to extreme poverty. And also, as specific objective, this paper
aims to analyze the right to health, its relation with the dignity of the human person and with personality
rights, and the necessity of its state effectuation, enabling, then, the analysis of mysthanasia in a critical way
and of how this phenomenon can be shown as a social exclusion, mainly of the poorest population layers.
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Therefore, it used the hypothetical-deductive method and the literature review methodology.
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RESUMO

O direito a saude se configura entre os direitos mais importantes, na medida em que ele se faz necessario
para a preservagao da propria vida humana, além de encontrar intima ligagao com o principio da dignidade
da pessoa humana. Todavia, o cenario atual demonstra um grande descaso estatal com relagdo a efetiva-
¢do desse direito, que acaba gerando, entre outras consequéncias, a ocorréncia da mistanasia, ou seja, a
antecipagdo da morte de uma forma miseravel e sofrida. Deste modo, o artigo tera como problematicas os
questionamentos sobre: qual a importancia da efetivagdo desse direito a todos? Como a mistanasia ainda
permanece invisivel nos debates juridicos e sem uma responsabilizagcao ao agente violador? Como esse
fenémeno pode vigorar como forma de exclusao social institucionalizada das camadas pobres e extrema-
mente pobres? Assim, tem-se como objetivo geral fazer uma analise critica da eutanasia social como fruto
da ineficiéncia estatal e como fenémeno institucional de exclusdo da camada populacional abarcada pela
pobreza extrema, e de modo especifico, objetivara fazer uma analise acerca do direito a saude e da sua rela-
¢do com a dignidade da pessoa humana e com os direitos da personalidade e da necessidade de sua efeti-
vagdo por parte do Estado, para posteriormente ser possivel analisar a mistanasia de forma critica, e como
tal fenémeno pode se mostrar como fator de exclusao social principalmente das camadas mais pobres da
populagédo. Para tanto, se utilizara o método hipotético-dedutivo e a metodologia de revisao bibliografica.

PALAVRAS CHAVE: Mistanasia. Abandono publico. Reserva do possivel. Mortes. Pobres.

INTRODUCTION

In the postmodern world, the principle of the dignity of the human person has unparal-
leled importance within the national and international legal scene, radiating its effects for
the recognition of numerous fundamental rights, including the right to health. Such a right
appears not only as a fundamental (social) right but also as a human right, that is, a right that
must be guaranteed to each and every person throughout the world.

Such importance is due to the close connection that the right to health has with the right
to life, mainly to a dignified life, which may infer its importance even among the rights that
protect the full development of the human personality, given its correlation with the guiding
nucleus of the dignity of the human person.

However, due to this right falling within the fundamental social rights, that is, among
the rights that depend on the State's interference to become effective, there are many times
when the public power alleges the lack of resources to guarantee material access to health
to all, causing a cruel problem to arise: social euthanasia or mysthanasia, a phenomenon
that anticipates the death of countless people, in a miserable, cruel and painful way, mainly
due to public abandonment in relation to the effectiveness of a right to health that is, in fact,
accessible to all.

Thus, the present article has as problematic the questions about: what is the importance
of realizing the right to health for all? How does mysthanasia, which is commonplace in Bra-
zil, remain almost invisible among the legal debates on the contemporary scene? And, how
can such a phenomenon prevail as a form of institutionalized social exclusion of the poor and
extremely poor?

In view of the issues surrounding this article, the first hypothesis is: the fact that the
legal debate on social euthanasia is infrequent, since the responsible for such an act is pre-
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cisely the State, which is no longer held responsible for reasons to have protection, under
the cover of the absence of financial resources and the reserve of the possible, protection
that is accepted and approved by a significant part of the jurists. Furthermore, with regard to
how mysthanasia can prevail as a form of institutionalized social exclusion of the poor, the
hypothesis indicates that people who depend exclusively on the public health system to treat
diseases are essentially the poorest population that, in addition to being financially vulnera-
ble, when ill, they also have an external physical vulnerability, so that the State's omission or
recklessness in relation to these lives, to the point of promoting a suffered death, also end
up promoting social exclusion of these people, either before death, when making access to
health or qualitative treatment unfeasible, or after, with death that occurred before or outside
of the time.

To this end, this research will have as a general objective to make a critical analysis of
social euthanasia as a result of state inefficiency with regard to the realization of the right to
health for all, and as an institutional phenomenon of exclusion of the poorest from the social
scenario, through state promotion. (or at least a permit) of unworthy, unfortunate and antici-
pated deaths. And it will aim, in a specific way, to make an analysis about the right to health
and its relation with the right to life and the dignity of the human person, as well as the issues
related to it as a human, fundamental and personality right, And it will aim, in a specific way, to
make an analysis about the right to health and its relation with the right to life and the dignity
of the human person, as well as the issues related to it as a human, fundamental and perso-
nality right, and the need for it to be implemented by the State, so that it's possible to analyze
social euthanasia (or mysthanasia), critically, addressing the main characteristic aspects of
it and its occurrence as a result of not realizing the right to health for all, as well as the way in
which this phenomenon can show itself as a factor of social exclusion, mainly of the poorest
groups of the population.

In order to carry out the analysis of the theme, the hypothetical-deductive method will
be used, which starts from general premises, such as fundamental rights (right to life, health,
...) and the principle of human dignity, to later enter a specific analysis, which is that of social
euthanasia and the aspects that permeate it.

Regarding the methodology adopted, the article will be based on the literature review
method, making use of articles, books and book chapters, whether physical, coming from
national electronic magazines or contained in Brazilian platforms, in order to assess which
ones understandings about the rights that involve social euthanasia (life, health, the principle
of human dignity, etc.), how and why this occurs, the state's performance in its occurrence,
how it prevails as a factor of social exclusion, among others, as well of articles available on
international platforms, such as Ebsco and SSRN, aiming to analyze international debates
about aspects that will be outlined in this article, such as the right to health, human rights and
human dignity.
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1 THE RIGHT TO HEALTH: FUNDAMENTAL,
HUMAN AND PERSONALITY

1.1 RIGHT TO HEALTH: FROM FUNDAMENTALITY
TO THE EFFECTIVENESS OF THIS RIGHT

Initially, before entering specifically the right to health, it's necessary to highlight the
importance that the principle of the dignity of the human person has for the entire legal sys-
tem, insofar as it consists of “At the core point where all the fundamental rights of the human
person unfold” (SZANIAWSKI, 2005, p. 142), including the right to health.

The dignity of the human person, in its most current conception, is still very well founded
and even conceptualized based on Kantian thought (SARLET, 2009-a, p. 37), which maintains
that in the kingdom of the end everything has a price or a dignity (KANT, 1980, p. 140) and that
“the Man, and, in general, every rational being, exists as an end in itself, not simply as a means
for arbitrary use of this or that will" (our translation into english) (KANT, 1980, p. 134-135).
Thus, Kant weaves that the peculiar and irreplaceable quality of the human, as rational, is to
be endowed with a dignity, which unfolds in this capacity to exercise the autonomy of the will.

The dignity of the human person is thus revealed to be the greatest among the principles
and in that which should be used as an interpretive parameter for all the others (MORAES,
2019, p. 19), and whose conceptualization is difficult or impossible, because dealing with
a “fluid, multifaceted and multidisciplinary” concept (SZANIAWSKI, 2005, p. 140), but it's
essentially based on “the assumption that each human has an intrinsic value and enjoys a
special position in the universe" (BARROSO, 2014, p. 14) and whose primary function is “to
attribute normative force to the Constitution and to give maximum effectiveness to negative
and installmental fundamental rights" (WEDY, 2018, p. 206). (Our translations into english)

In this perspective, the dignity of the human person?® is used as a fundamental princi-
ple ‘matrix, generator of other fundamental rights (SZANIAWSKI, 2005, p. 143), as it always
shows a connotation of respect for human (MORAES, 2019, p. 21). In this sense, Ingo Wolf-
gang Sarlet (2009-b, p. 37) teaches that:

It has for dignity of the human person the intrinsic and distinctive quality
recognized in each human being that deserves the same respect and consi-
deration by the State and the community, implying, in this sense, a complex
of fundamental rights and duties that ensure the person both against any
degrading and inhumane act, as well as guaranteeing the minimum existen-
tial conditions for a healthy life [...]. (Our translation into english)

3 Regarding the protection of the dignity of the human person at the international level, Mary Neal defends: “The idea of dignity
is, of course, very intimately associated with rights, but no specific ‘right to dignity’ is enumerated either in international or in
UK domestic law. Instead, dignity seems usually to be regarded as an underpinning justification for substantive rights, or a
‘source of rights', implying (i) that dignity is not a substantive right in itself, and (ii) that dignity is more overarching, and more
fundamental, than any of the individual rights it grounds”. (NEAL, 2014, p. 31)
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Furthermore, and evidencing its importance within the Brazilian legal system, the Federal
Constitution of 1988 brought the dignity of the human person in its art. 1°, I, as one of the
foundations of the Federative Republic of Brazil, treating it as the “axiological epicenter of the
constitutional order, radiating effects over the entire legal system” (SARMENTO, 2004, p. 109).

Thus, the principle of the dignity of the human person can be seen in two aspects,
because on the one hand it represents a substantial quality of the human person and expres-
sion of the essence of human dignity, and on the other, as the foundation of the political order
and national peace, that makes it be a source of rights (SZANIAWSKI, 2005, p. 143).

In this perspective, we have that: the right to health and all other fundamental rights,
whether individual, social or diffuse, must always be analyzed from the perspective of the
dignity of the human person, especially with regard to their generating matrix of rights that
guarantee minimum existential conditions for the exercise of a dignified life, since “social,
economic and cultural rights, whether in the condition of defense rights (negative), or in their
service dimension (acting as positive rights), constitute demand and realization of the dignity
of the human person” (SARLET, 2009-a, p. 100).

Thus, it's clear that the right to health, given its importance for the realization of the dig-
nity of the person, has its tutelage both in the international legal system, being provided for
in documents such as the Universal Declaration of Human Rights (Declaragao Universal dos
Direitos Humanos - 1948)° and the International Covenant on Economic, Social and Cultural
Rights (Pacto Internacional Sobre Direitos Econémicos, Sociais e Culturais - 1966)¢, as well
the national, provided for in article 6° of the Federal Constitution of 1988” and in art. 1968 to
200 of the same legal diploma, thus constituting itself as a legitimate human and fundamen-
tal (social) right.

However, the mere international and constitutional forecasts of this right aren't enough
for it to materialize, it's necessary to go further, creating public policies that make them effec-
tive, a task that is primarily the responsibility of the State, especially in the presence of a
Social Democratic State of Law, which “presents itself as a guarantor of minimum resources
for a dignified life" (OTERO; MASSARUTTI, 2016, p. 856). In this sense, there are the teachings
of Cleber Sanfelici Otero and Marcelo Luiz Hille (2013, p. 490):

4 Art. 1° The Federative Republic of Brazil, formed by the indissoluble union of States and Municipalities and the Federal Dis-
trict, constitutes a Democratic State of Law and is based on: [...] lll - the dignity of the human person; [...]. (Our translation into
english)

5 Universal Declaration of Human Rights, Article XXV: 1- Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services,
and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in
circumstances beyond his control. [...].

6 International Covenant on Economic, Social and Cultural Rights, Article 12 1. The States Parties to the present Covenant
recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 2. The steps
to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those neces-
sary for: (a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy development of the
child; (b) The improvement of all aspects of environmental and industrial hygiene; (c) The prevention, treatment and control of
epidemic, endemic, occupational and other diseases; (d) The creation of conditions which would assure to all medical service
and medical attention in the event of sickness.

7 Art. 6° CF/1988: These are social rights to education, health, food, work, housing, transportation, leisure, security, social
security, maternity and child protection, assistance to the destitute, in the form of this Constitution. (Our translation into
english)

8 Art. 196. Health is the right of all and the duty of the State, guaranteed through social and economic policies aimed at redu-
cing the risk of illness and other diseases and universal and equal access to actions and services for their promotion, protec-
tion and recovery. (Our translation into english)
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When defending the principle of dignity, we seek: respect for life, physical
integrity and moral integrity of human beings.

It's therefore up to the Democratic Rule of Law to provide the means to
ensure the minimum guarantees for the dignified existence of every human,
through the recognition and protection of fundamental rights, such as free-
dom, equality, access to health and education, among others. (Our transla-
tion into english)

Thus, for the concreteness of the principle of the dignity of the human person, there
must be minimum guarantees, which is the own essence of fundamental rights, which bind
“public power as a whole, as well as private, natural or legal persons” (SZANIAWSKI, 2005, p.
142). Thus, Cleide Aparecida Gomes Rodrigues Fermentao (2007, p. 73) teaches that: they are
configured "attacks on human dignity, the absence of dwelling house, habitation, education,
health [...]" (our translations), imposing mainly on power public to make them effective.

In this same sense, Luis Roberto Barroso teaches (2003, p. 38):

The legal content of the principle is associated with fundamental rights, invol-
ving aspects of individual, political and social rights. Its elementary material
nucleus is composed of the existential minimum, a phrase that identifies the
set of basic goods and utilities for physical and indispensable subsistence
to enjoy one's own freedom. Below that level, even when there is survival,
there is no dignity. The list of benefits that make up the existential minimum
includes variation according to the subjective view of those who prepare it,
but there seems to be a reasonable consensus that it includes: minimum
income, basic health and basic education. (Our translation into english)

As noted, the right to health is always specified among the main rights that constitute
the minimum existential that must be guaranteed to all, which is precisely because of the
close connection it has with the right to life and especially with the right to a dignified life®.

However, the question of the realization of fundamental social rights, such as the right
to health, necessarily involves the indispensability of positive actions by the State (VIDAL DE
SOUZA; SANOMIYA, 2017, p. 394), since it's configured as “a subjective public right, enfor-
ceable against the State, since its exercise and effectiveness depend on the contribution of
material and human resources to be implemented through public health policies” (BAHIA,
ABUJAMRA, 20009, p. 303), which consequently implies a debate about the limitations of the
Government budget. (Our translation into english)

However, such a debate “is aggravated in the Brazilian scenario due to the economic,
political and social crisis that is currently evident in Brazil" (SELAYARAN; MACHADO; MORAIS,
2018, p. 10), thus having the acceptance by the doctrine and jurisprudence on the applica-
tion of the so-called “reserve of the possible”, which consists of an “original concept — and
ontologically unpretentious —, in the argumentative-factual limitation to the implementation
of social rights due to insufficient budget for such” (BERNARDI; LAZARI In SIQUEIRA; LEAO
JUNIOR, 2011, p. 254), used by the public authorities as a way of “exempting themselves from
health care responsibilities, as well as in others, within the context of social rights" (TASCA,
2013, p. 100). (Our translation into english)

9 In this sense: "The existential minimum works with the effectuation of fundamental rights considered as minimum for the
reach of a dignified life, links state activity in the execution of public policies for the materialization of the right to health,
safety, housing, education, among others”. (MACIEL-LIMA; OLIVEIRA; DOMINGOS, 2018, p. 239)
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It happens that, without denying the existence of state financial limitations for the
realization of all social rights, such an argument cannot be used by the State to not offer
benefits and services, even when it's in question: the minimum necessary for people to live
and survive with respect and dignity (OTERO; HILLE, 2013, p. 501); which is the case with the
right to health, because "even if the budgetary resource is small, it's essential to ensure bud-
getary provision for this minimum considered essential” (BERTOLAIA; PALAZZOLO, 2016, p.
296) . In this sense, Sarlet and Figueiredo (2007, p. 201) outline that:

[...] in terms of protection of the existential minimum (which in the field of
health, due to its connection with the most significant assets for the per-
son), it's necessary to recognize a definitive subjective right to benefits and
a coherent defensive protection, in such a way that, as a rule, reasons linked
to the reserve of the possible shouldn't prevail as an argument to, by itself,
remove the satisfaction of the right and the requirement of the fulfillment of
duties, both related and autonomous, since neither the principle of parlia-

mentary reserve in budgetary matters nor that of separation of powers take
on absolute features. (Our translation into english)

Furthermore, the reserve of the possible can only appear as a valid argument when
it's effectively demonstrated by the public authorities that any restriction to social rights was
the result of a weighting exercise between conflicting principles, in which the proportiona-
lity requirements were met, and with the preservation of the minimum content necessary to
guarantee a dignified life (KELBERT, 2011, p. 106) or “for those situations that go beyond the
existential minimum and that refer to individuals who have the means to obtain the intended
benefit by themselves" (RIBEIRO, 2011, p. 89) (our translation into english). The teachings of
Otero and Massarutti (2016, p. 856-857) are also added, that:

[...] dignified life has a nucleus within the principle of human dignity, which
is the minimum of conditions or assurance instruments for a dignified exis-
tence, which cannot be affected under any circumstances. If the public
administrator or the legislator has to make a choice between fundamental
rights to be realized, he may even make this option with suppedaneous in the

reserve of the possible clause, but will never be allowed to reach the mini-
mum capable of providing a dignified existence.

In this sense, at least from a theoretical point of view, health, as an integral
part of the minimum resources necessary for a dignified existence, couldn't
be restricted in any way [...] (Our translation into english)

Thus, the need for state action to invest in public health policies that satisfy everyone's
needs is imperative, not only with regard to the scope of reparations, but also with regard to
prevention and promotion thereof, under the terms of art. 196 of the Brazilian Federal Consti-
tution of 1988, as well as in line with the WHO (World Health Organization) definition of health,
which defines it as “a state of complete physical, mental and social well-being, and not just
the absence of disease or infirmity"'°, that is, “the concept of health encompasses the biop-
sychosocial balance of the human person” (SIQUEIRA; LAZARETTI, 2019, p. 310) and cannot
be seen only as the absence or cure of diseases, but in a broader perspective of prevention
disease and promoting quality of life (MASSAFRA, 2004, p. 66), and the State cannot argue —
due to its inertia, inefficiency or inefficiency in the realization of the right to health (in its broad

10 Definition contained in the preamble to the Constitution of the World Health Organization. Available in: http://www.direi-
toshumanos.usp.br/index.php/OMS-0rganiza%C3%A7%C3%A30-Mundial-da-Sa%C3%BAde/constituicao-da-organizacao-
-mundial-da-saude-omswho.html. Accessed on: November 20, 2019.
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concept) and in the correct application of public money — the justification of the reserve of
the possible as a legitimizing mechanism of non- material guarantee of this essential right
for the preservation of human (dignified) life.

1.2 RIGHT TO HEALTH: A LEGITIMATE RIGHT TO PERSONALITY

As previously highlighted, the right to health has a close relation with the right to life
and with the dignity of the human person, configuring itself as necessary to guarantee the
minimum existential humans and, with provision in the legal system as much as a human
rights as a fundamental right. However, it's also possible to classify it as a personality right,
that is, belonging to the list of rights so “essential to the development and fulfillment of the
person, which, based on the dignity of the human person, guarantee the enjoyment and res-
pect for their own being, in all dimensions, spiritual and physical” (FOLLONE; RODRIGUES In
SIQUEIRA; AMARAL, 2017, p. 317).

With regard to the rights of the personality, our Constitution didn't insert a specific
provision that protects them, but ends up recognizing and protecting the general right of
personality through the principle of human dignity, which is in force as a general clause of
concretization of protection and development of the personality of the individual, since this
principle, figuring as a fundamental guiding principle that should serve as an interpretation
for the entire legal system, and ends up constituting the general clause of protection of the
personality, insofar as the natural person is the first and last addressee of the legal order
(SZANIAWSKI, 2005, p. 137).

Personality rights are so important that Adriano de Cupis argues that without them
“the personality would remain a completely unrealized susceptibility, deprived of all full value:
rights without which all the other subjective rights would lose all interest to the individual -
which is to say that if they didn't exist, the person wouldn't exist as such” (CUPIS, 2004, p. 24)
(our translation into english).

Thus, we have that: the rights of the personality are based on the principle of the dig-
nity of the human person, which is what allows to defend the protection of a general right of
the personality, and they are rights that have a primary connection with the very possibility of
full development of the person and his personality, thus guaranteeing the exercise of “be" in
all its various dimensions.

Thus, the protection of the full development of each person's personality shouldn't
take into account only individual rights, such as life and freedom, and leave aside the pro-
tection of essential rights for the very assurance of those, rights without which ones cannot
even talk about life and especially about a dignified life, like the right to health or food. These
are rights that, once absent, make it impossible or, at least, hinder the full development of the
person and his personality. In this sense, the teachings of Rabindranath Capelo de Souza
(1995, p. 516) are important, that:

[...] the personality <physical> or <moral> referred to in art. 70 of the Civil
Code covers both goods linked to the physical reality of each man (homo
phoenomenon), and the goods inherent to his autonomy and freedom (homo

noumenon), which with this legal provision protects not only the essentials
of the personality of all men (humanitas) but also the particular individua-
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lity and unrepeatability of each one (individualitas) and that the protection
of human personality requires not only the protection of their inner goods
but also the protection and preservation of each man's outer living space.
(Emphasis added) (Our translation into english)

This time, the right to health, especially when reserving an intimate connection with
the right to life, turns out to be “a fundamental right that is related to the full development
of the human personality and integrates the right to the minimum for a dignified life [...]"
(OTERO; MASSARUTTI, 2016, p. 849), which can also be included not only as a human and
fundamental right, but also as a personality right, emphasizing the importance of its tutelage
and effectiveness.

Furthermore, this statement can even be based on the teachings of Fernanda Cantali
(2009, p. 217), who argues that: the search for the effectiveness of the principle of human dig-
nity - which is the general clause for the protection of human personality - imposes a bifron-
tal action, acting in a protective and promotional perspective, that is, guaranteeing a sphere
of personal self-determination, expression of private autonomy and of personal freedom, but
also guaranteeing the imperative of assistance through state action or collective. Perez Luno
(p. 318) also teaches in this sense, stating that “the dignity of the human person isn't only a
negative guarantee that the person will not be the object of offenses or humiliation, but also
implies, in a positive sense, in the full development of personality of each individual" (our
translation into english).

In this perspective, defends Fermentao (2007, p. 75-76):

The Modern State has the task of protecting fundamental rights and promo-
ting the full development of the person. Assumes the obligation to respect
the individual rights of the person, such as the right to life, freedom, infor-
mation, work, study, and others, both essential and characteristic of every
human person, who has rights as a citizen, and, therefore, the State also has
a duty to promote such rights, eliminating any difficulties, whether econo-
mic or social, that may prevent the effective exercise of personal rights and
citizenship. The State has an obligation to intervene and to enable that the
existential and individual interests of the human person to be exercised. (Our
translation into english)

In this tone, the principle of human dignity doesn't matter only in a limit for the Public
Powers, in the sense of refraining from attempting against it, but, rather, it translates a north
for the state conduct, imposing a commissive attitude of the public authorities for the pro-
tection of the free development of the human personality, with the guarantee of the minimum
conditions for life with dignity (SARMENTO, 2004, p. 113), conditions that include an effective
access to the right to health, at a repressive, protective and promotional level.

In Brazil, the Federal Constitution of 1988 brought in its art. 198, that “public health
actions and services are part of a hierarchical network and constitute a single system”, a
norm that gave rise to the ‘Unified Health System’ (Sistema Unico de Satde - SUS), bringing
in art. 200" of the same diploma what are the attributions of this system, which address

11 Art. 200. The unified health system is responsible, in addition to other duties, under the terms of the law: | — to control and
inspect procedures, products and substances of interest to health and to participate in the production of medicines, equi-
pment, immunobiologicals, blood products and other inputs; Il — to carry out the health and epidemiological surveillance
actions, as well as the workers' health; Il — to order the training of human resources in the health area; IV — to participate in
the formulation of the policy and the execution of basic sanitation actions; V — to increase, in its area of activity, scientific and
technological development and innovation; VI — to survey and inspect food, including the control of its nutritional content, as
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issues related not only to actions aimed at access to health, but also basic sanitation, food,
protection of the environment, among others. Subsequently, this system was regulated by
Law n° 8.080/1990, which provides, among other things, that the public health services and
the private services integrated into the 'Sistema Unico de Saude — SUS’, must follow some
principles, among them the the universality of access to health services at all levels of assis-
tance (art. 7°, I, Law n° 8.080/1990), which guarantees, for all people, access to available
health actions and services (BARROSO, 2009, p. 41).

However, despite the fact that the Constitution provides for a fundamental right of
access to health, the State ends up failing and doesn't offer a universal system (MACIEL-
-LIMA; OLIVEIRA; DOMINGOS, 2018, p. 238)'?, because the contemporary homeland reality
has shown that “the public health system has been selective in the face of the lack of infras-
tructure, which is precarious, and of health resources, which are scarce” (SIQUEIRA; LAZA-
RETTI, 2019, p. 312), since the right to health is a right that, necessarily, “depends on the
political will, that is, on the will of the Powers to carry out policies, actions and services aimed
at ending the problem of its ineffectiveness” (PICCIRILLO; ZAIA, 2016, p. 323), and that, in the
absence of such a will, its effectiveness is hindered, and can sometimes show the existence
of social euthanasia or 'mysthanasia’, which refers to a “slow, cruel and miserable death
resulting from the abandonment in which a large part of the Brazilian population is found"
(ZAGANELLI; SOUZA; CABRAL; SANCHES, 2016, p. 7) (our translations), which will be addres-
sed specifically in the next topic.

2 SOCIAL EUTHANASIA: THE STATE AS A VIOLATING
AGENT FOR THE DIGNITY OF THE HUMAN PERSON?

The term “euthanasia”, thus considered, is a word that comes from the Greek, deri-
ved from “eu" (well) and “thanatos” (death), which in its origin is understood as good death,
appropriate death, godly death, death beneficial (SA; NAVES, 2011, p. 95). Thus, it ends up
being understood as a dignified, painless death.

To configure euthanasia, it's necessary to understand whether 3 (three) essential
requirements are present, namely: a) a situation of incurable terminal iliness or irreversible
disability; b) the humanitarian and pious motive of the agent; c) the existence of consent
validly provided by the patient, if conscious, but if unconscious, the principle of beneficence
prevails, which determines the performance of third parties in the patient's best interest
(SIQUEIRA; LAZARETTI, 2019, p. 313-315). In other words, it shows that death is anticipated
to avoid suffering the patient who, due to something incurable or irreversible, wouldn't have a
dignified life if such a situation is postponed, so that death is anticipated, and painlessly, so
that if the pacient has a “good death".

well as drinks and water for human consumption; VII — to participate in the control and inspection of the production, transport,
storage and use of psychoactive, toxic and radioactive substances and products; VIII — to collaborate in the protection of the
environment, including that of the labor. (Our translation into english)

12 In the original: “The Constitution provides for a fundamental right of access to health, however, the State fails and not offer a
universal system [...]".
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However, what is known as social euthanasia or ‘'mysthanasia’, in no way resembles
euthanasia itself. The expression ‘mysthanasia’ (mistandsia) also has a Greek etymology,
derived from "mis" (unhappy) and “thanatos” (death), that is, it translates the idea of a death
suffered, before and out of time, caused slowly, being a death that have as scope the social
inequalities and caused, in most cases, by the neglect of the public power in relation to the
poor class of society (ZAGANELLI; SOUZA; CABRAL; SANCHES, 2016, p. 7). Thus, the tea-
chings are important:

Euthanasia, at least in its intention, wants to be a good, smooth, painless
death, while the situation called social euthanasia isn't good, smooth or
painless. Within the great category of mysthanasia | want to focus on three
situations: first, the large mass of sick and disabled people who, for poli-
tical, social and economic reasons, aren't even patients, as they are una-
ble to enter the medical care system effectively; second, the patients who
manage to be patients and then become victims of medical error and, third,
the patients who end up being victims of malpractice for economic, scientific
or socio-political reasons. Mysthanasia is a category that allows us to take

the phenomenon of human evil seriously. (MARTIN In FERREIRA; OSELKA;
GARRAFA, 1998, p. 172) (Our translation into english)

Thus, there is that social euthanasia or mysthanasia refers to the deaths that occur
due to lack of assistance from the State, due to medical error and bad practice (SIQUEIRA;
LAZARETTI, 2019, p. 317). So, there will be the occurrence of mysthanasia in three hypo-
theses: when citizens aren't even 'be a patient’, because they are unable to enter the health
system due to geographic, political and social factors, characterizing an omission of aid by
the State; when citizens get access to a public health unit, but in view of the large number
of patients added to the lack of adequate structure, they end up not being attended, and the
diseases persist or worse, with their death in the Unified System lines or, when attended to,
there are insufficient beds or devices, forcing health professionals to choose which patients
to attend; or, still, being attended to, they end up being victims of medical error (recklessness
and negligence) and dying (CABETTE, 2009).
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Thus, one of the great counterpoints between mysthanasia and euthanasia is the
result, because while that (mysthanasia) causes death before the hour, in a miserable and
painful way, this (euthanasia) causes a death also before the hour, but in a gentle way and
without pain, and it's precisely this result that makes euthanasia attractive to many and the
mysthanasia invisible to others, that is, we live in a society that at the same time offers the
highest technology for “well dying", denies the indispensable for “good living" (PAOLO; RIBAS;
PEREIRA, 2006, p. 274-275).

In the words of Dworkin (2003, p. 280),

[...] The death dominates because it's not just the beginning of nothing,
but the end of everything, and the way we think and talk about death - the
emphasis we put on “dying with dignity" - shows how important that the life
to end properly, that death is a reflection of the way we wish we had lived.
(Our translation into english)

Thus, death, which puts an end to the breath of life, cannot simply be anticipated by
the mere justification that the State lacks resources to invest in infrastructure, materials,
health workers, beds and medicines, instruments necessary to give full effectiveness to the

192 right to health. Accepting this justification as valid, is the same as accepting the occurrence



Social Euthanasia, Right To Health And Personality Rights: A Look On Extreme Poverty

of mass homicides, perpetrated on those who only have the ‘Unified Health System’ (Sistema
Unico de Saude — SUS) as a hope to have access to health and a decent life.

It is worth noting that the right to health must also be understood as a “right to social
justice essentially as a way of guaranteeing a dignified life" (SILVA; VITA, 2014, p. 261), so that
it can be consider that there is a cruel and dangerous hypocrisy in the concern with the offer
of a "dignified death”, when little is done to provide those who live the respect for their human
dignity (CABETTE, 2009, p. 31).

In addition, regarding mysthanasia, it's added that:

In Latin America, in general, the most common form of mysthanasia is the
failure to provide structural assistance that affects millions of patients during
their entire life and not just in the advanced and terminal stages of their ill-
nesses. The absence or precariousness of medical care services, in many
places, ensures that people with physical or mental disabilities or with dise-
ases that could be treated die before the time, suffering while experiencing
pain and suffering in principle preventable. (MARTIN /n FERREIRA; OSELKA;
GARRAFA, 1998, p. 175) (Our translation into english)

Thus, the reality that is revealed is that, while talking about the possibility of a legis-
lative change in Brazil to accept the occurrence of euthanasia - which is still prohibited in
the Brazilian State' — and the spotlight is turned to the debate about providing a dignified
death to those who no longer have the viability of a dignified future life, the discussion about
mysthanasia, that is, the countless miserable deaths perpetrated in the country due solely to
the absence of a effective and universal state provision of the right to health, remain invisible,
non-existent or stifled.

And this scenario is justified because social euthanasia is directly related to public
health policies and the quality of life that must be part of state planning in search of the social
justice (ZAGANELLI; SOUZA; CABRAL; SANCHES, 2016, p. 8) and of the realization of the dig-
nity of the human person to all. Thus, it's substantiated precisely because of the ineffecti-
veness and inertia of the State in relation to the promotion of public policies in this sense'®,
which ends up acting just in opposition to its state role: instead of protecting and promoting
quality access to health for all, it acts as a violator of life, human dignity and even death at
the right time, and isn't even punished or held responsible for such violations, even though,
in theory, there is possibility of State liability (only in the civil field - not in the criminal field)
when the unsatisfactory provision of health service occurs’®.

13 In this sense: “[...] Brazilian criminal law has never been interested in making euthanasia a crime in itself. In the majority
doctrine there is a tendency with regard to equating the conduct with homicide, typified in article 121 of the 1940 Brazilian
Penal Code, in force today". (FERREIRA; PORTO, 2017, p. 156) (Our translation into english).

14 Regarding the role of the state in promoting the right to health, the teachings of Silva and Vita stand out (2014, p. 249): “The
guarantee of the social right to health requires from the State an administration capable of implementing public policies capa-
ble of meeting the most urgent needs. Among them, we highlight the needs related to the provision of free medicines, hiring
and decent remuneration to health professionals, construction and structuring of hospitals and public health posts, among
other needs". (Our translation into english)

15 In this sense: “In spite of the fact that there is a satisfactory year provision of the public health service, from which harm is
derived, state responsibility is exaggerated. From such responsibility comes the duty to compensate the injured citizen due
to the absence or failure in the health service, by repairing the damage or its reimbursement, through a quantum of indemnity,
according to the understanding of the doctrine and of the most current jurisprudence in our country”. (GOMES, 2010, p. 183)
(Our translation into english)
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3 SOCIAL EUTHANASIA AND EXTREME POVERTY:
A RELATION OF SOCIAL EXCLUSION

Poverty and extreme poverty are a latent reality, especially in underdeveloped coun-
tries such as Brazil, and the view on them has changed since the 20th century, because what
was previously limited only to the economic power of the person, becomes still be linked to
the economic situation, but expanded, adding the fact that the first condition of poverty is
due to the impediment of having access to other factors that would inhibit its perpetuation
(FERNANDES, 2017, p. 308) and it doesn't refer only to the lack of material goods (TEIXEIRA,
2014, p. 216).

In this sense, it's important to explain about the conception of Amartya Sen, which iden-
tifies poverty as a deprivation of capabilities:

[...] poverty can be sensibly identified in terms of capacity deprivation, with
the approach focusing on intrinsically important deprivations, in contrast to
low income, whose value is only instrumentally; b) there are other influences
on the deprivation of capacities, therefore on real poverty, in addition to the
low level of income, since this isn't the only instrument of capacity genera-
tion; c) the instrumental relation between low income and low capacity varies
between communities and even between families and individuals, adding
that the impact of income on capacities is contingent and conditional. (SEN,
2010, p. 121) (Our translation into english)

Thus, poverty can be understood as a form of social exclusion, as a result of the une-
qual distribution of essential goods for a dignified life, goods that correspond to the capacity
of individuals, families and communities to supply their basic needs (FERNANDES, 2017, p.
309) and is configured as a social factor that goes far beyond the reductionist criterion of
income; mentioning Paugam about “social disqualification”, that is, the relation that exists
between a population designated as poor due to their dependence on social services and
the rest of society (PAUGAN In VERAS, 1999, p. 63-64), thus placing it as a multidimensional
phenomenon (CABRAL JUNIOR; COSTA, 2017, p. 796).

In line with this thought, José Loureiro argues that "poverty can be translated into
deprivation or insufficient access to fundamental goods (v.g., food, health) that jeopardize
the own survival" (LOUREIRO In CORREA; MACHADO; LOUREIRO, 2012, p. 409) (Our transla-
tion into english).

Thus, it's possible to extract from the most modern conceptions about poverty a com-
mon denominator, that is, common denominator: that poverty isn't only linked to the low
income factor, but also is linked to issues such as the dependence on public services to
obtain access to fundamental goods, such as the right to health, food, education, among
others, access that, if obtained in a qualitative way, wouldn't only allow the dignified expe-
rience of this large portion of the population, but also the own possibility of social ascension
and overcoming poverty.

In this way, what can be seen, in terms of the discussions hitherto woven, is that
the ‘'mysthanasia’, as a miserable and painful anticipation of death, - caused mainly by the
omission and public abandonment of the State regarding the universal realization of the right
to health - has affected the poorest sections of the population more precisely, since there
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is a direct and exclusive dependence on the ‘Unified Health System’, without any possibility
of resorting to other means to obtain medical treatment, in addition to the fact that health
is an element that has a total relation not only with the individual, but with the entire social
environment that surrounds him (RAMOS; DINIZ, 2017, p. 174), which doesn't favor the popu-
lations living in conditions of extreme poverty and that, for the most part, don't even have a
healthy habitat for life.

In this sense, Martin's teachings are important (In FERREIRA; OSELKA; GARRAFA,
1998, p. 175):

It's precisely the complexity of the causes of this situation that generates a
certain feeling of helplessness in society, conducive to the spread of menta-
lity: "save yourself who can". Private health plans for those who are able to
pay and the appeal to traditional alternative medicines and new ones by the
rich and the poor, alike, are symptomatic data of a malaise in society in face
the absence of health services in many places and the scrapping of public
services and the elitization of private services in others. In a society where
considerable financial resources are unable to guarantee quality of care, the
greatest and most urgent ethical issue that arises in the face of the poor
patient in the advanced stage of their illness isn't the euthanasia or dystha-
nasia, destinations reserved for patients who manage to break their barriers
of exclusion and becoming patient, but, yes, mysthanasia, destination reser-
ved for those thrown into the dark and cramped rooms of the shanty town
or in the more airy spaces, although not necessarily less polluted, under the
bridges of our big cities. (Our translation into english)

Furthermore, there is still a ‘state neglect’ in relation to the “diseases of poverty”,
which are so named because, even extinct in the past, they end up returning to the current
reality because the poor and extremely poor population ends up having no means to avoid
contamination'® or don't know how to do it and, especially, when they get sick, they are poorly
assisted (SOUZA, 2011, p. 313-314). In this sense, Silva and Gongalves clarify (2013, p. 565):

Just look, for example, at the institutional neglect of so-called diseases of
poverty. It's admirable, in the derogatory sense of the word, the government's
resignation in relation to the existence of diseases considered outdated, but
which affect and lead to the death of a considerable portion of the poor,
miserable population and residents of remote regions of Brazil. This fact is
proven by the high number of new cases of tuberculosis and leishmaniasis
in the Brazilian territory, diseases whose drugs developed for their respective
treatments occurred, mainly, between the 40s and 50s, with no development
of relevant drug innovations after this period. Leishmaniasis is quantified
in 30 thousand new cases per year. Tuberculosis reaches the number of 70
thousand new cases per year in Brazil (BRASIL. Ministério da Saude. Portal
do SUS). The Rocinha slum, located in the city of Rio de Janeiro, for example,
came to account for 50 cases of tuberculosis per month in 2008 (SOUZA,
2011, p. 313). Stillin 2011, between January and October, malaria reached the
record of 217.298 new cases in the Amazon region, where 99% of the cases
of this disease are concentrated in Brazil (BRASIL. Ministério da Saude. O
SUS enfrenta malaria). (Our translation into english)

16 In this sense: "Urban disadvantage and vulnerability lead to various forms of health inequalities. The absence of basic ame-
nities in low-income settlements in urban areas, together with unsanitary environments and overcrowding, creates a vicious
cycle of infections, malnutrition, and poor health”. (SHAFIQUE; BHATTACHARYYA; ANWAR; ADAMS, 2018, p. 63-64).
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In this way, the dependence of the poorest classes of the population is added to the
‘Unified Health Service'” exclusively, with the aforementioned “diseases of poverty” and the
fact that such population normally lives with hunger, with living in homes precarious, with the
absence of clean water, unemployment or working in overwhelming conditions, etc., which
ends up contributing to the spread of ill health and a deadly and excluding culture (MARTIN
In FERREIRA; OSELKA; GARRAFA, 1998, p. 175).

Thus, “poverty is an obstacle to access to health, which shows that there is still a
correlation between social class and health” (RAMOS; RAMOS, 2016, p. 300), and, conse-
quently, the occurrence of social euthanasia ends up having as victims mainly the layer of
the population where poverty and extreme poverty are present, where dependence on public
service is the only hope, thus being effective as an instrument that, in addition to killing,
excludes these populations socially, in a cruel and painful way. So, the term mysthanasia
ends up giving meaning "“to the death of thousands of people without any assistance, left to
their own devices, in dumps, under overpasses, bridges, streets and, mainly, in hospitals with
crowded corridors, with dying and abandoned patients for the State and for all" (MENDONCA,
DA SILVA, 2014, p. 175), and whose violating agent, unfortunately, remains unaccountable for
such deaths and for the institutionalized exclusion it promotes. Thus, there is, finally, the
importance of viewing the right to health as an ethical demand for equity and the need to
internalize public moral norms to progressively realize this right (RUGER, 2006, p. 326)'¢, as
well as the adoption of a perspective that understands that the realization of the right to
health must be seen as a priority, since the absence of equal access sometimes leads to an
institutionalized exclusion of those who depend on exclusive access to public health, which
is often precarious and insufficient.

FINAL CONSIDERATIONS

In view of all the considerations made in this article, the importance that the right to
health has for the actual concreteness of the right to life and the dignity of the human person
remains evident, figuring as a right that besides being human and fundamental, it can also
be considered as a personality right, insofar as it maintains an intimate relation with the core
of those rights, that is, the dignity of the human person, in addition to the fact that there is no
way to talk about the full development of the personality of the person if it's not given to each
individual, effectively, the preservation and care with their health and life.

In addition, because it's a unique right that is included among the rights characteri-
zed as "minimum existential”, and that must be guaranteed to each person, the claim of the
‘reserve of the possible' by the State, in order to justify its omission and inefficiency, with
regard to the promotion of public health policies for all, and the incorrect application of public
resources, shouldn't be understood as a valid justification by the legal system, as it involves

17 In comparative law, we have that: “Over 42.5 million Americans (15.5%) have no health insurance coverage—a major increase
since 1990s despite the strong performance of the American economy since the recession of the early 1990s. Of these, 32.4%
of the poor or 10.4 million people are without coverage”. (KINNEY, 2000, p. 1475)

18 “[...] It emphasizes the importance of viewing the right to health as an ethical demand for equity in health and the need for the
internalization of public moral norms to progressively realize this right. [...]". (RUGER, 2006, p. 326)
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such arelevant right, or at least it should only be considered as a valid argument if it remains
effectively demonstrated that the limitation to its effectiveness was made by weighing con-
flicting rights of the same relevance and in which the proportionality requirements were met
and with the preservation of the minimum content necessary to guarantee the exercise of
life with dignity, under penalty of, indiscriminately accepting such state claim, make the own
materiality of the right to health unfeasible and continue to legitimize that consequences
such as mysthanasia are perpetuated.

In this tone, it was also found that social euthanasia or mysthanasia (eutanasia social
ou mistanasia) in no way resembles euthanasia itself, whereas in those cases death is also
anticipated, and such anticipation occurs in a miserable, painful and cruel way, a result, in
large part of the times, the state's omission regarding the implementation of a health sys-
tem that is, in fact, accessible to all and of quality, and not a system that is inaccessible to
many, or that when accessed, is selective and precarious, leaving to perish countless people
without, at least, adequate care.

Thus, social euthanasia is revealed, not only a disregard for the right to health, but
also as aviolating act perpetrated constantly by the State and whose accountability and even
the legal debate, for involving precisely the great "leviathan”, still it's makes it invisible and,
consequently, stimulates the continuation of this institutionalized social exclusion, especially
of the social layer covered by poverty and extreme poverty, which depend only on a public
service so that their health is treated and preserved, as well as their dignity respected.

In this way, the answers to the problems initially proposed in this article are in the sense
that: the realization of the right to health is of paramount importance, especially as this right
reveals itself as a human, fundamental and personality right, necessary for the realization of
the dignity of the human person and for a full and free development of the personality.

In addition, phenomena as cruel as mysthanasia remain practically invisible in the
contemporary scenario, because it has as its causative agent precisely the one that should
protect and enforce the rights of the population, that is, the State, which not only promotes
(or at least allows) several deaths to be perpetrated due to failures and insufficiencies in the
provision of a qualitative and universal health service, but also promotes the institutionali-
zed social exclusion of the poor and extremely poor classes, this because this portion of the
population has only the public health service to resort to and, in addition, they usually have
precarious living conditions, without adequate housing or food, with the absence of clean
water, etc., which facilitate the spread of ill health and the perpetuation of a deadly and exclu-
sionary culture.
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