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EDITORIAL

STRICTO SENSU IN LAW GRADUATE
PROGRAM (PPGD/FUMEC): 10 YEARS

Revista Meritum dedicates in Volume 15, in 2020, a special issue commemorating the 10
(ten) years of PPGD FUMEC.

The FUMEC University, maintained by Fundacado Mineira de Cultura — a non-profit entity,
managed exclusively by a Board of Trustees, made up of professors from the institution and
supervised by the Public Ministry — was created in 1965. FUMEC created and maintains several
faculties, including the Faculty of Human Sciences (FCH).

The Graduate Course in Law at FCH was authorized by Presidential Decree on May 25, 1994
and received the seal OAB recommends.

When it completed 15 years of existence, a group of professors of the course, based on
activities carried out during graduation; the experience accumulated in teaching, research and
extension activities at FUMEC itself and at its home institutions (notably UFMG and PUC-MG); and
of already consolidated academic production; presented to CAPES the project for the implemen-
tation of the Post-Graduate Course Stricto Sensu (Masters) in Law, being the project approved in
2009, and implemented in 2010.

In 2020, the Stricto Sensu Graduate Program in Law (PPGD) completes 10 years of existence.

The Master's Degree in Law, from PPGD/FUMEC, was recommended and authorized by
CAPES on November 9, 2009, in accordance with Official Letter no. 142-10/2009/CTC/CAAIll/
CGAA/DAV/CAPES; recognition: Ordinance no. 609, of March 18, 2019. The Graduate Program in
Law at FUMEC University (PPGD) began its activities in 2010.

In the last quadrennial evaluation, by CAPES, the Program's grade rose from 3 to 4.

In these ten years of existence, its main concern was to strengthen itself and, in this con-
text, it sought, in particular: to consolidate the administrative structures and internal regulations,
materials and equipment necessary for the development of its activities; present itself, in the edu-
cational sphere, as an option for training at the Master's level in the Metropolitan Region of Belo
Horizonte and other cities in the State of Minas Gerais; seek social and institutional partnerships
at national and international level to strengthen the course; prepare projects to raise funding and
resources for teaching, research and extension; to promote the integration of the faculty, students
and administrative staff of the PPGD and the Graduation; consolidate itself as an innovative and
excellent course; to form and implement research projects aiming at the integration between
professors and students of the law graduation course, from other areas of the Faculty of Human
Sciences at Fumec University and from other stricto sensu graduate courses at Fumec; offer
courses that are consistent with the projects and profiles of students entering the course; cre-



ate and implement innovative teaching methodologies; to foster teacher and student production;
improve the instruments and means of disseminating the intellectual production of teachers and
students; consolidate the procedures for collective and democratic participation of teachers and
students in conducting the course. This last element should even be highlighted as a striking and
differential feature of this PPGD.

In 2015 and 2016, a new website for the Masters in Law was implemented, with the aim of
providing greater transparency and disseminating the most relevant information about the PPGD.
From a geographical point of view, the course offered by FUMEC is based in Belo Horizonte, which
is part of the third largest urban agglomeration in the country.

The Program is structured around the area of concentration in Social Institutions, Law and
Democracy and the lines of research Private autonomy, regulation and strategy and Public sphere,
legitimacy and control, having received praise from the CAPES evaluation committee, in all evalu-
ations, regarding the innovative content of the course proposal.

As for the insertion of the Program in the field of law and the sub-areas of public law and pri-
vate law, these are due both to the geographical location of the course, and to the Program's own
proposal to work the fields of intersection between the spheres and public law and private. This
circumstance creates the need for legal professionals to specialize in order to be able to develop
inter- and transdisciplinary research.

In 2014, changes were made, including the reconfiguration of the research line Regulation
and private autonomy to incorporate the proposed discussion about the legal strategies of orga-
nizations, which was matured and intensified during the implementation of the course and the
composition of the faculty. In this sense, the line was renamed Regulation, private autonomy and
strategy.

It is recorded that in 2018, the research projects were restructured, which began to encom-
pass a larger field of content, with the nomenclatures: PRIVATE LAW FACING THE CHALLENGES
OF THE CONTEMPORARY WORLD - in the line of research line: Private Autonomy, Regulation
and Strategy, CONTROL, CONSENSUS AND CITIZENSHIP: CONSTITUTIONAL, ADMINISTRATIVE,
PROCEDURAL AND TAX IMPLICATIONS in the line of research: Public Sphere, Legitimacy and
Control and RESEARCH AND TEACHING IN LAW: NEW METHODOLOGICAL PERSPECTIVES for
both lines of research that addresses contemporary reality, marked by the growing, continuous
and free flow of information, it requires the research and development of new teaching and rese-
arch methodologies that are capable of influencing the work of teachers and students, for the
construction of knowledge capable of transforming and improving the reality of training acade-
mic and scientific of the professors and students of the course, as well as the syllabus of the
subjects of the course.

The program's proposal is, in fact, in the areas of intersection between public and private
and its main challenge is precisely to create an environment for teaching, research and extension
that promotes interdisciplinarity and the construction of knowledge in the aforementioned areas,
considering the context of the historical summa division of legal thought.

Within the scope of the partnership between UFMG / UEMG / UFV / FUMEC in the "City and
Alterity: cultural multi-coexistence and urban justice" program, a project was approved under the
universal demand of the CNPq 2014, starting in 2015, with the integration of researchers from
Fumec in the Program activities.
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In 2016, there was the implementation of the Fumec Master's in Law Research Center, which
integrates fellows, teaching interns and volunteer researchers with the scope of further streamli-
ning the course's activities, based on the cooperation of master's students in the various activities
of teaching, research and extension.

In 2018, the construction of the Doctoral Program in Law institutionally started, with approval
in 2019 by CONSEPPE and in 2020 by CONSUNI, the proposal awaits the opening of a window at
CAPES for submission by PPGD FUMEC.

In 2020, the migration from the bimonthly system to the bimonthly system in the PPGD was
approved, starting in February 2021, integrating the new system with the other PPGs of the institu-
tion (PPGA and PPGSISC), with a more dynamic course and an increase in the offer of disciplines
and research to Master's students of the Program.

As for the Program's consolidation process, the Postgraduate and Research Pro-Rectories
of the FUMEC University have been making an effort, together with the official funding agen-
cies, with which they maintain cooperation projects, such as FAPEMIG, FUNADESP, the CNPq and
CAPES itself, to improve the Program's infrastructure, by expanding the collection, notably biblio-
graphic, through partnerships for the acquisition of permanent material and research promotion,
as well as for the publication of the Revista Meritum, which is coming improving its procedures to
advance in the strata qualified by the Qualis-Capes system.

COMPOSITION OF THE STAFF STAFF

As for the composition of the faculty, the course began in 2010 with 15 permanent professors.

In 2020, the PPGD has 13 professors, 12 of whom are permanent and 1 is a collaborator, of
which 08 are professors linked to the Public Law Line and 05 to the Private Law Line.

The faculty of the course is currently composed of the professors, listed below.

André Cordeiro Leal Lucas Moraes Martins

Antdnio Carlos Diniz Murta Luciana Diniz Duraes Pereira

Astreia Soares Batista Marcelo Barroso Lima Brito de Campos
Carlos Victor Muzzi Filho Paulo Marcio Reis Santos

Daniel Firmato de Almeida Gloria Rafhael Frattari Bonito

Danubia Patricia de Paiva Sérgio Henriques Zandona Freitas

Frederico de Andrade Gabrich

PPGD COORDINATORS

Prof. Dr. Antonio Carlos Diniz Murta (period 2003-2013)

Prof. Dr. Maria Tereza Fonseca Dias (period 2014-2017)

Prof. Dr. César Augusto de Castro Fiuza (2018-2019 period)
Prof. Dr. Sérgio Henriques Zandona Freitas (2020-current period)

SECRETARY

Bel. Claudia Marcia Magalhaes



EXTENSION PROJECTS AND AGREEMENTS
WITH OTHER PROGRAMS

The FUMEC University, in compliance with its teaching, research and extension functions and
based on the principles and purposes of national education, has the mission: 'to form citizens
aware of their social responsibility, bearers of the values of justice and ethics, in different areas
knowledge, able to enter the various professional sectors and to participate in the development
of Brazilian society. Thus, considering the University's mission, the Master's in Law at Fumec Uni-
versity has among its goals and activities the increasing expansion of its integration with society
and even with the labor market, even though it is not a professional master's degree. . To this end,
the program'’s professors and students maintain relationships with various academic associations
and professional entities (IMDP, IMDA, OAB, FIEMG, ABRADT, INPJ, SBPC) externally expanding
their area of expertise.

There are extension projects, such as Cidade e Alteridade, Além do Cinema and Livro Aberto,
which reach a considerable external audience, according to data in this report. The events held by
the PPGD - among which CONPEDI-Belo Horizonte, in 2015, the Luso-Brazilian Meetings, in the follo-
wing years — in addition to the other activities developed, have also sought to take care not only of
sensitive topics to the external community. , but have managed to reveal their effective social impact.
The social impact is also measured based on the graduate, who returns to the labor market and the
academic environment, after taking the course and to different regions of the State of Minas Gerais.

The Fumec University Master's Program has agreements and partnerships with other programs,
with research centers and other institutions, in the country and abroad, presenting activities develo-
ped under such agreements, according to products generated and presented in the production data
contained in this report . In its first years of operation, there was a great effort to integrate with other
regional and national graduate programs and also to internationalize the Program. At the regional
level, Fumec's PPGD was decisive in the implementation of the Forum of Coordinators of PPGD's in
Minas Gerais, which constitutes an important arena for discussing the challenges of Stricto Sensu
Graduate Studies. At the national level, in addition to the partnership with UFMG's Cidade e Alte-
ridade Program, which brings together other 5 national and 2 foreign HEIls, PPGD participated in
the organization and implementation of CONPEDI in 2011 and 2015 (partnership between UFMG/
FUMEC/Dom Helder ).

Internationally, effective academic partnerships were established with several Portuguese uni-
versities, such as the University of Lisbon, the Universidade Nova de Lisboa, the Universidade do
Minho and the Universidade Catdlica do Porto. Every year, the participation of professors and even
PPGD students in events abroad is intensified, expanding the course's internationalization process.
There was also the participation of foreign professors in academic activities, since the implemen-
tation of the course, such as conferences, lectures, master classes and round tables. Significant
was the receipt of numerous international works by Revista Meritum. Since 2015, therefore, there
has been a growing process of internationalization of the Program, considering that it has been
relatively recently implemented. The works presented at international events contributed to the dis-
semination of the Program, putting the Program's community in contact with international partners
and opening up good prospects for the future of the PPGD.
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Several of the professors at PPGD FUMEC are chief or assistant editors of Qualis CAPES Perio-
dicals, including: Index Law Journals of the Journal of Judiciary Policy, Management and Adminis-
tration of Justice; Review of Process, Jurisdiction and Effectiveness of Justice; and the Citizenship
and Access to Justice Magazine.

PPGD professors, masters and graduates regularly stand out at CONPEDI, with the approval of
articles and posters, above the national average, highlighting the wide participation in all the latest
international events (Madrid, Ofiati, Montevideo, Costa Rica, Portugal, Spain-Zaragoza, Quito-Ecua-
dor and Spain-Valencia) and nationals (Aracaju, Belo Horizonte, Brasilia, Curitiba, Brasilia, Maranhdo,
Salvador, Porto Alegre, Goiania, Belém, 1st and 2nd VIRTUAL CONPEDIs), as well as coordinating
WGs in Belo Horizonte (1), Curitiba (1), Brasilia (1), Maranhao (2), Portugal (2), Ecuador (1), Salvador
(2), Zaragoza (1), Porto Alegre (2 ), Goiania (1), Valencia (2), Belém (1), 1st. Conpedi Virtual (1 GT of
articles and 4 GTs of posters) and 2nd. Conpedi Virtual (1 GT of articles and 4 GTs of posters), and
the poster exhibition with undergraduate and master's students from FUMEC University, UFMG and
PUC MINAS (Belo Horizonte, Brasilia, Curitiba, Brasilia, Maranh&o, Salvador, Porto Alegre, Goiania,
Belém, 1st and 2nd Conpedis Virtual). Thus, the partnership with CONPEDI has been long and fruitful.

Therefore, the Program's goals are to intensify these partnerships and seek others, as shown
by the data in this report. The main indicator of solidarity and nucleation of the course is its active
participation in the Forum of Coordinators of Postgraduate Programs in the State of Minas Gerais,
with an active role of the Fumec University in this process. Visibility, in turn, results from its set of
activities and the improvement of information dissemination systems, such as websites, blogs,
Facebook pages, on Instagram and the Official PPGD FUMEC Channel on Youtube, currently with
more than 60 ( sixty) videos made available.

The University's Master of Law course has strived to offer innovative training experiences to
Master's students. Among them, there is the Teaching Internship, which allows, each semester,
more than 20 (twenty) master's students to engage in didactic and pedagogical activities at one of
the centers of the Graduate Course in Law at the University (Public Law ; Social law; Fundamental
disciplines; Criminal law; Private law and civil procedure) and the extension activities coordinated
by the Legal Practice Center, as detailed in the extension projects and, further on, in the item of this
report dealing with Integration with Graduation .

Another innovative training experience also connected to graduation is the systematic partici-
pation of master's students in graduation course conclusion papers (TCC), which allows master's
students to not only prepare for the preparation and defense of their own master's thesis , how
to exercise attributions of examiner of academic works, together with the other professors of the
Master's and the Graduation in Law.

There are PPGD disciplines, such as Legal Strategies of Corporations and Legal Teaching
Methodology, which have promoted activities that allow Master's students to present small lec-
tures, with guidance from the professor of the discipline, both in the law degree at the University
itself and in other institutions , using innovative methodologies in legal education, such as: TED
and PechaKucha 20x20 models, Flipped Classroom (inverted classroom), Mind Maps, Storytelling,
Design Thinking, public speaking and disinhibition, memorization, among others.

Since the first years of the course, the program's professors have implemented the research
project Instructional Design and Innovation in Legal Teaching Methodologies and have systema-
tically developed not only reflections on legal education, based on bibliographical research and



empirical investigations along with the Undergraduate course. in Fumec Law, as it has sought to
apply the acquired knowledge. Within the scope of this project, financed by the PROPIC Program
of the Fumec University and by the Foundation for Research Support of the State of Minas Gerais
- FAPEMIG, the masters began to develop research activities and experimental projects such as
recording a web series on the Strategic Analysis of Right, as well as the realization of episodes of
the radio program called Qual é Sua Ideia?, aired on Radio Fumec Web, Radio Totem Web and also
in Podcast, available for the I0S platform.

Below is information about the social impact of the PPGD of the Fumec University. In addi-
tion to the development of long-term Extension Projects, the FUMEC University also promoted,
with the always active participation of the PPGD, several other extension activities, characterized
by the intense participation of the community, reaching its objectives related to Social Responsi-
bility. Among these activities, we can highlight: 24 Roundtables; 850 lectures, 19 workshops, 12
workshops, 118 extension courses, in addition to commented film sessions, academic weeks, fairs,
exhibitions, book launches, choral singing, theater and dance presentations, among others.

The PPGD develops activities that promote interfaces with Basic Education, which go beyond
the sporadic participation of teachers and students in the Law in Action Project, carried out by the
Law Course at Fumec University, such as the integration of high school students in Research Pro-
jects of the teachers of the Master of Laws. Some of these students, encouraged by PPGD profes-
sors and students, became academics at the University.

On the occasion, the Editors pay their tribute and thanks to all who contributed to this commen-
dable initiative of the FUMEC University and, in particular, to all the authors who participated in this
publication, highlighting the commitment and seriousness shown in the research carried out and in
the preparation of the texts of excellence.

We invite you to read and/or listen to the articles presented, in a dynamic way and committed
to the formation of critical thinking, to enable the construction of a Law aimed at the inclusion and
implementation of precepts inscribed in the Democratic Constitutional State of Law.

Good reading everyone!

Prof. Dr. Sérgio Henriques Zandona Freitas
Prof. Dr. Adriano da Silva Ribeiro
Editorial Coordination
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COMPANY JUDICIAL RECOVERY:
A BRIEF LEGAL TEST OF THE
CURRENT SCENARIO

RECUPERA(;AO JUDICIAL DA EMPRESA:
UM BREVE ENSAIO JURIDICO DO CENARIO ATUAL

ANTONIO CARLOS DINIZ MURTA!
NANY PAPASPYROU MARQUES MENDES?

ABSTRACT

The economic, financial and health crisis caused by the coronavirus pandemic invites the legal community to
a new cycle of studies on the impacts of the new world on Brazilian law, notably corporate law. After examin-
ing the construction of the bankruptcy and recovery system, with a specific rule approach, the study proposes
the application of civil law institutes, branch of obligations and contracts, in the course of the recovery action,
especially in order to check the right to review the contracted plan, under the influence of the new state of
affairs, imposed by an unpredictable and extraordinary fact.

Keywords: Judicial recovery; Legal Nature; COVID-19; Business Law; Bankruptcy.

RESUMO

Resumo: A crise econdmica, financeira e sanitdria provocada pela pandemia do coronavirus convida a comu-
nidade juridica para um novo ciclo de estudos sobre os impactos do novo mundo no direito brasileiro, notada-
mente o empresarial. Depois de um exame sobre a construgdo do sistema juridico falencial e recuperacional,
com abordagem até de regra especifica, o estudo propbe a aplicagdo de institutos do direito civil, ramo das
obrigagbes e contratos, no curso da acdo de recuperagdo, muito em especial para conferir o direito de revisdo
do plano contratado, sob as influéncias do novo estado de coisas, imposto por fato imprevisivel e extraordinario,
conforme Teoria da Impreviséo.

Palavras-chave: Recupera¢do Judicial, Natureza Juridica; COVID-19; Direito Empresarial; Faléncia.
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Company judicial recovery: a brief legal test of the current scenario
1. INTRODUCTION

From what cannot be doubted, it is certain that the pandemic of the corona-virus marked
the life of the world population in the year 2020. New situations, a future that is unknown and
distant. The economy, of course, was transformed by the reflection of the situations gener-
ated by the spread of the virus in the world, and, of course, in Brazil. Businesses activity, the
essence of the capitalist economy, has experienced varying consequences in this new pan-
demic period.

Some segments faced a world of opportunities and gains. Others, disabled-limited/obsta-
cles to exercise, due to the recommendation of not grouping people, such as in entertainment,
in public transportation, business institutions already affected by financial difficulties came
under treatment of the recovery process regulated by law 11.101/2005, and also certainly
impacted by the corollaries of the pandemic. These companies are likely to need a revision of
the recovery plan so that they can effectively recover.

The normative alternative for non-compliance with the obligation agreed in the recovery
plan is the convolution for the bankruptcy action. With the support of the principles that guide
the construction of bankruptcy law, the text that is presented, in turn, proposes the possibility
of a revision of the recovery plan in progress, if the obligations inserted therein become unbal-
anced, burdensome. To this end, the exploration of the legal doctrine that gives the recovery
plan the nature of a contract, leads and justifies the scientific construction of this article.

From a brief historical effort, and with visits to the rules and other norms of the recovery
law, the idea that it proposes to build, is based on the application of precepts of the mandatory
and contractual private law, in the solution of the issues arising from this and other inevitable,
unpredictable and extraordinary context.

2. THE INSOLVENCY SYSTEM IN
BRAZILIAN LEGAL ORDINATION

In 2005, Brazil inaugurated its new legal insolvency regime, which occurred with the entry
into force, on June 10 of that year, of Law 11.101/2005, which was sanctioned and published
on February 9 also of the year 2005.

The new law proposed to regulate the judicial, extrajudicial and bankruptcy of the entre-
preneur and the company, thus replacing the institutes of preventive and suspensive bank-
ruptcy provided for in Dec. Law 7661/45 by the new institutes then brought to call for the new
law, which are the Judicial and Extrajudicial Recovery of companies in crisis.

If the debtor is an entrepreneur or business company, if the circumstance is framed in one
of the permissives provided for in article 94 of Law 11.101/20053, the bankrupt state is set up
capable of giving rise to the specific liquidation procedures of the tender process.

3 Thedebtor’s bankruptcy will be decreed which: | - without relevant legal reason, does not pay, without maturity, a net obligation
materialized in protested securities or executive securities whose sum exceeds the equivalent of 40 (forty) prices-updated
on the date of the bankruptcy request ; Il - obtaining for any net amount, not paid, not depositing and not assigning sufficient
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On the other hand, the new law, drafted under the reality of Brazilian trade and industry at
the beginning of the 21st century, dared to integrate the new institute for the recovery of com-
panies into the national insolvency system, both judicially and extrajudicially.

Such an institute, especially when compared to the past bankruptcy, has an extended
scope of its effects in relation to creditors and the very purpose of the measure, the judicial
recovery of companies aims to make it possible to overcome the financial economic crisis,
allowing the maintenance of the source producer, the employment of workers, the interests of
creditors, all with a view to promoting the preservation of the company, its social function and
stimulating economic activity, according to article 47 of the aforementioned law 11.101/2005%

The current insolvency system adopted by the national legislature, thus, inaugurated in
Brazil the outstanding importance to business activity, so that the company’s judicial reorgani-
zation institute has as its principled normative foundation and aims to promote the company’s
own preservation and social function and, yet, stimulate economic activity.

In this sense, it is believed that the insolvency legal regime meets the interests of the
agents involved in the business activity, giving them solutions that can serve them satisfac-
torily in the circumstances in which the economic and financial crisis affects the business
tranquility then existing, that is, in the liquidation measures carried out in the bankruptcy bank-
ruptcy process, or in relation to the uplift measures carried out in the recovery procedure of the
viable company.

By the way, commercial and industrial activity, most of the time, takes place with the offer
of credit by the capital investing agents, thus, the industry finances its production under the
premise that the result obtained with the sale of the products or services is deemed sufficient
to honor the obligations to investors and, still, satisfactorily remunerate the labor and capital
employed. When this market perspective is frustrated, as is the case today, the insolvency
legal system will have to come on the scene, to ensure the reorganization of the business and
business scenario.

assets to the attachment within the legal term; IIl - perform any of the acts, except if it is part of a judicial reorganization plan:
a) proceeds to the hasty liquidation of its assets or use ruinous or fraudulent means to make payments; b) carries out or, by
unequivocal acts, attempts to carry out, with the objective of delaying payments or defrauding creditors, simulated business
or sale of part or all of its third-party asset, whether or not it is a creditor; c) transfers an establishment to a third party, credi-
tor or not, without the consent of all creditors and without having sufficient assets to resolve its liabilities; d) simulates the
transfer of its main establishment with the objective of circumventing legislation or supervision or to damage credit; €) gives
or reinforces a guarantee to a creditor for a previous contracted debt without having enough free and clear assets to settle its
liabilities; f) leaves without leaving a qualified representative and with sufficient resources to pay creditors, leaves the estab-
lishment or tries to hide from his domicile, the place of his headquarters or his main establishment; g) fails to comply, within
the established period, with the obligation assumed in the judicial reorganization plan. Paragraph 1 Creditors may meet in litis-
consortium in order to make the minimum limit for filing for bankruptcy based on item | of the caput of this article. Paragraph
2. Even if they are liquid, the claims that cannot be claimed are not legitimate for bankruptcy. § 3 In the event of item | of the
caput of this article, the bankruptcy petition will be filed with the executive titles in the form of the sole paragraph of art. 9 of
this Law, accompanied, in any case, by the respective protest instruments for bankruptcy purposes under the terms of specific
legislation. § 4 In the event of item Il of the caput of this article, the bankruptcy request will be instructed with a certificate
issued by the court in which the execution takes place. § 5 In the event of item Il of the caput of this article, the bankruptcy
petition will describe the facts that characterize it, adding the evidence that exists and specifying the ones that will be pro-
duced. (BRAZIL, Law 11.101, of February 9, 2005. Available at: http://www.planalto.gov.br/ccivil_03/_ato2004-2006/2005/lei/
[11101.htm. Access on September 20, 2020).

4 Article 47: The purpose of judicial reorganization is to make it possible to overcome the debtor’s economic and financial crisis,
in order to allow the maintenance of the production source, the employment of workers and the interests of creditors, thereby
promoting the preservation of the company social function and stimulating economic activity. (BRAZIL, Law 11.101, of Febru-
ary 9, 2005. Available at http://www.planalto.gov.br/ccivil_03/_ato2004-2006/2005/lei/I11107.htm. Access on September 20,
2020
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Failure to comply with the credit obligation, which often results from the crisis being
affected in the business environment, a well-known and very present fact in this historic year
of 2020, must be resolved based on the legal insolvency system adopted by the governing
legal system, either by bankruptcy or by the recovery modalities established in the commercial
legal regime.

Frederico A. Monte Simionato, in a precise lesson on the imperative of guarantees that
the insolvency legal regime must offer in favor of those involved in the negotiation activity,
explains that:

“(...) in times when there is so much talk about the company’s interest, pres-
ervation of the producing entity, the need to satisfy the interests of creditors
cannot be overlooked, under the risk of incredible risks. Credit is the most
essential thing that exists in the capitalist system (...)". (SIMIONATO, 2008,
p.23)

In view of this, it is clear that the insolvency system in force by Law 11.101/2005 regulates
the classic liquidation process, adopting the legal insolvency as the configuring element of the
bankruptcy stage, that is, due to the intelligence of article 94 of the law. The same norm, as we
know, still instituted the judicial and extrajudicial recovery procedures for companies in eco-
nomic crisis, as long as they are still financially viable, a fact that greatly highlights the concern
of the modern legislator to the interests and social function of the company and its usefulness
in the market. that integrates.

3. THE JUDICIAL RECOVERY OF COMPANIES

Law 11.101 / 2005, in addition to the typical liquidation precepts for non-viable companies
that are in bankruptcy stage, also regulates and mainly the judicial reorganization procedure of
the company in crisis, which is able to guarantee and preserve the social participation of the
agents involved in the activity business, especially creditors (SIMIONATO, 2008).

This new normative characteristic, which gives prestige to the protection of social inter-
ests that interconnect the relationships that exist in the exercise of the company, proposes the
preservation of viable business activity and the respective obedience to its social function and
the stimulus of economic activity, this, knowingly, so that allow the maintenance of the produc-
tive nucleus, the employment of workers and, of course, the interests of creditors.

In this sense, the isolated interest and desire of the entrepreneur, consistent in the exer-
cise of the company in crisis and in a reckless manner, gives way to the aspect and social
relevance that can be inferred from the business activity, that is, in order to determine it as a
precondition for the granting of the recooperative measure, careful research and examination
of its essential financial viability®.

5 “In the pursuit of the company’s social purposes, the company’s management cannot determine management policies that
are contrary to the company's interest, and in this step there is a general interest in all the factors that make up the company,
such as employees, consumers, the State, etc. even more so in cases of reckless or fraudulent management, damaging the
interest of creditors. Indeed, the social interest must be the interest of the company, and of the community itself, according to
art. 170 of the Federal Constitution and arts. 115, 116, 117, 153-159 of the Brazilian Corporation Law Certainly, the foundation
of the new bankruptcy law lies in the preservation of the financially viable company, which means the reformulation of the
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The judicial reorganization of companies, therefore, is based on the rule in Article 47 of
Law 11.101 / 2005, insofar as this rule reaches and protects the main interests exposed to the
situation of the business crisis.

The wording of the aforementioned standard, as stated, regulates and protects the inter-
ests of all agents involved in the business relationship, that is, to the extent that the standard
foresees the recovery institute as being capable of overcoming the business crisis, so that it
is allowed the maintenance of the source of production, the jobs of workers, the interests of
creditors, all with a view to promoting the preservation of the viable company and its social
function, as well as stimulating economic activity, is the legislator directing the spirit of the law
to the idea of the institutional company that works for the benefit of all the public that is linked
in its relations®.

Indeed, the judicial recovery of companies is the institute provided for in the insolvency
legal regime and, based on strong principles and fundamentals, proposes and regulates the
pay against the crisis and the reconstruction, reorganization, recovery of the company, so that
they are satisfactorily the social interests that interconnect the legal relationships within the
business have been met.

The success of the recovery measure promotes the preservation of the company, its
social function and the encouragement of economic activity, as provided in article 47 of the
Law 11.101/2005:

Art. 47. The purpose of judicial reorganization is to make it possible to over-
come the debtor’s economic and financial crisis, in order to allow the mainte-
nance of the production source, the employment of workers and the interests

of creditors, thus promoting the preservation of the company, its function and
stimulating economic activity. (gn) (BRASIL. 2005)

The effective participation of creditors in the luck or setback of the proposed recovery of
the company offered by the debtor also records the social framework of the business activ-
ity and its respective usefulness in the environment in which it is integrated, especially with
regard to reducing the cost of credit for the financing of the production and circulation of
goods and services due to the organized business economic activity’.

The judicial recovery of Brazilian companies, then, is the bankruptcy law institute that
seeks to offer and guarantee to the entrepreneur or business society in an economic crisis,
capable means of uplifting and overcoming the crisis.

company’s treatment of economic difficulties, placing all interests in it represented in business activity, in a complex situation
of supplying, each according to its strengths and conditions, legal and financial instruments to the process of reconstruction
of the productive factor”. (SIOMIONATO, Frederico Augusto Monte, 1972 - Bankruptcy Law Treaty / Frederico A. Monte Simion-
ato. - Rio de Janeiro, Forensics, 2008, p. 17-18).

6 “The legal definition is really correct. The magistrates must be aware that it resides here, in art. 47 of the new Law, the source
of interpretation and application of the new bankruptcy law, as a norm defining duties, functions and paradigms of legal
hermeneutics, asserting the public interest over the individual interest of creditors, and, therefore, reflecting on the analysis of
economic viability of the judicial reorganization plan. (SIMIONATO, Frederico Augusto Monte, 1972 - Bankruptcy Law Treaty /
Frederico A. Monte Simionato. - Rio de Janeiro, Forensics, 2008, p. 122).

7 “Law 11.101 / 05 must be interpreted from the point of view of its economic utility, like any Bankruptcy Law. In the recovery
chapter, this interpretation must be even stronger. The judging body must know that the prerogative of the presentation of the
plan is, of course, that of the debtor, and that the sieve of this plan is conditioned, solely and exclusively, to the creditors, inso-
far as the legal nature of the approval of the plan is concordat, by legal majorities”. (SIMIONATO, Frederico Augusto Monte,
1972 - Bankruptcy Law Treaty / Frederico A. Monte Simionato. - Rio de Janeiro, Forense, 2008, p. 21).
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However, not all debtors are able to handle the action, since it clearly consists of the
socialization of business risks with existing creditors at the time of the measure, and such risk
distribution cannot be done in favor of non-viable companies. unrecoverable.

In this way, only the activities that are still financially viable and that, once recovered, can
return to society the losses and sacrifices expended for their rescue, should be used by the
company’s recovery institute.

In this line, the business debtor who identifies and assumes the situation of an economic
and financial crisis can seek the processing of the judicial recovery measure, and the Judi-
ciary Branch must, in this case, safely assess the viability demonstrated by the debtor. Viable,
therefore, is the company that holds the set of certain elements, such as financial viability,
importance and social relevance, labor and technology employed, economic size, consoli-
dated exercise of the activity and maturity for the market, among others that require the pres-
ence. For the doctrine of Fabio Ulhoa COELHO, they are able to look for the company recovery
institute, the business institutions that in fact and by law meet the conditions of viability to do
s0. See below:

Only viable companies should be subject to judicial or extrajudicial recovery.
In order to justify the sacrifice of the Brazilian society present, to a greater or
lesser extent, in any recovery of a company not derived from a market solu-
tion, the business society that the postulates must show itself worthy of the
benefit. It must show, in other words, that it is able to return to Brazilian soci-
ety, if and when recovered, at least in part the sacrifice made to save it. These
conditions are grouped in the company’s viability concept, to be assessed dur-
ing the judicial reorganization process or in the approval of the extrajudicial
reorganization.

(COELHO, 2011, p.404)

In the same vein follows the reasoning provided by Frederico A. Monte SIMIONATO, who
defends the necessary examination of the company’s viability as an assumption, the basis for
the granting of recovery by the Judiciary. For this jurist, companies that demonstrate irrecover-
ability, unfeasibility, should follow the setback of the bankruptcy liquidation procedure, leaving
to the auspices of the company’s recovery institute only those debtors who demonstrate and
convince their creditors especially that the activity undertaken is, surely, economically viable.

Here is the precise lesson of the doctrine in question:

“The company should only be bailed out if it is still viable. Business societies
that may demonstrate financial and economic fragility, without even being
able to glimpse a serious possibility of recovery, should be declared bank-
rupt, for the sake of credit, which, in reality, cannot be dissipated in non-viable
bodies either by their management incompetent or the volume of liabilities”.
(SIMIONATO, 2008, p. 129)

In addition, the magistrate, the judicial administrator and even the creditors are respon-
sible for verifying the balance sheets, the recovery plan, in short, the company’s effective viabil-
ity, a fact that denotes due obedience to the Principle of Preservation of the Viable Company?.

8 “This principle is the starting point for the application of Law 11.101 / 2005. The magistrate, together with the judicial admin-
istrator must verify, analyzing the balance sheets, the viability of that business activity. It is true that the application of the new
legislation deserves caution, so that the spirit of the Law can be enforced, that is, the maintenance of the viable company, and
the feasibility check must be evaluated, even preliminarily, in granting or not the processing of recuperation plan.” (SIMION-
ATO, 2008, p. 130).
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For the granting of the measure, the debtor entrepreneur must observe the assumptions
dictated by Law 11.101 / 05, which are those proclaimed by article 48 of the respective norm.

The debtor must also explain in the initial petition the concrete causes of the crisis and
the equity situation, instructing it with the accounting documents required by the rule of article
51° of the affirmed governing law.

Regarding the means of judicial reorganization, the legislator also listed, no less than 16
(sixteen) options offered to the debtor in crisis, these, launched in the text of article 50 of the
normative rules of law 11.101 / 2005.

Professionals with proven aptitude should serve the debtor in choosing the bailout strat-
egy, such as economists, accountants, administrators, market analysts and, for lawyers.

The recovery, as can be seen, has the scope of protecting not only the exclusive and
individual interests of the entrepreneur, but rather, macro and collective and social interests, a
reason that justifies an investigation and interpretation that meets the true intention and effec-
tiveness of the recovery action, its related principles and the insolvency legal system itself.

The company cannot be considered as an activity organized solely in the interests of the
entrepreneur’s strictly individual interests, as being an asset of his exclusive property that does
what he wants and desires, since the company today serves society as a pillar of its economic
balance, social development.

Law 11.101 / 2005, sensitive to the social importance of the company and the harmful
effect of bankruptcy on society, proposes a new interpretation and finalistic view in favor of the
maintenance and preservation of the company. the serious and safe application of the com-
pany's recovery and, therefore, the preservation and maintenance of the productive nucleus.
The proposed measure, once the case is processed, submitted to the creditors’ analysis, the
approval of the plan gives judicial recovery the legal nature of a novative judicial contract.

For jurist Maria Celeste Morais Guimaraes, the procedural aspect of the recovery measure
is highlighted in the definition, because, for such doctrine:

9 Art. 51. The initial petition for judicial reorganization will be accompanied by: | - an explanation of the concrete causes of the
debtor’s assets and the reasons for the economic and financial crisis; Il - the financial statements related to the last 3 (three)
fiscal years and those drawn up especially to instruct the request, made in strict compliance with the applicable corporate
law and mandatorily composed of: a) balance sheet; b) statement of accumulated results; c) income statement since the last
fiscal year; d) cash flow management report and its projection; IIl - the full nominal list of creditors, including those under
obligation to make or give, with an indication of the address of each one, the nature, classification and updated value of the
credit, detailing its origin, the regime of the respective maturities and the indication of the accounting records of each pending
transaction; IV - the full list of employees, which include the respective functions, salaries, indemnities and other portions to
which they are entitled, with the corresponding month of competence, and the breakdown of the amounts pending payment; ;
V - certificate of regularity of the debtor in the Public Registry of Companies, the updated constitutive act and the minutes of
appointment of the current administrators; VI - the list of the private assets of the controlling shareholders and the debtor’s
administrators; VIl - updated statements of the debtor’s bank accounts and their possible financial investments of any type,
including in investment funds or in stock exchanges, issued by the respective financial institutions; VIII - certificates from the
protest offices located in the district of the debtor’s domicile or headquarters and in those where it has a branch; IX - the list,
signed by the debtor, of all the legal actions in which he appears as a party, including those of a labor nature, with an estimate
of the respective amounts demanded. § 1 The accounting bookkeeping documents and other auxiliary reports, in the form
and support provided for by law, will remain at the disposal of the court, the judicial administrator and, upon judicial authoriza-
tion, of any interested party. § 2 With respect to the requirement provided for in item Il of the caput of this article, micro and
small businesses may present simplified books and bookkeeping under the terms of specific legislation.

§ 3 The judge may determine the deposit in court of the documents referred to in § 1 and 2 of this article or a copy thereof.
(BRAZIL, Law 11.101, of February 9, 2005. Available at: http://www.planalto.gov.br/ccivil_03/_ato2004-2006/2005/1ei/I11101.
htm. Accessed on Aug. 20, 2020).
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Judicial recovery is a lawsuit aimed at remedying the debtor's economic and
financial crisis, safeguarding the maintenance of the source of production,
the employment of its workers and the interests of creditors, thus enabling the
realization of the company’s social function.

(GUIMARAES, 2007. p. 126)

In the definition of Alberto Camina Moreira, r also envisions the idea of a contract to be
signed between the debtor and his creditors, who are the addressees of the proposal con-
tained in the plan. For that doctrine, judicial reorganization consists of the debtor’s right to
present his proposal to his creditors, a plan, which may or may not be accepted by them. It is
not, therefore, a litigious measure, but a procedure whose cause for request is the proposal to
overcome the crisis through the implementation of a strategic plan that will be analyzed and
approved or rejected by creditors™.

Joaquim Jorge Lobo affirms that judicial recovery has a nature and characteristics spe-
cific to Economic Law, since the rules that regulate it do not aim to resolve a conflict in the light
of the ideal of justice, but rather to offer solutions, means and conditions for companies state
of crisis can rebuild and restructure, so that it can return to fulfilling its economic and social
function in the production chain.

The doctrine in question sees judicial recovery as an institute linked to Economic Law,
notably because the recovery measure has the purpose of offering the company in crisis the
means to facilitate the restructuring of the activity and not directly the solution of the case
under the main idea of justice.

Marlon Tomazette, for his part, says the judicial recovery as a:

10 For Alberto Camifia: “In the judicial reorganization, there is no claim made against creditors, understood as the claim of a

right against the defendant, so that the defendant can be submitted to him. The debtor’s right, in judicial reorganization, is to
present a proposal, to present a plan. The fate of the plan, however, is in the hands of creditors, who will be able to accept it,
modify it or reject it. [...] Negotiation is the key word; and this negotiation, while taking place before the Judiciary, takes place
without the intervention of the judge. The law does not provide for jurisdictional action for this purpose; even though the Brazil-
ian judge has general powers of conciliation, and it is really emphasized by the doctrine. ” (Ibid., P. 249-250).
For Joaquim Jorge Lobo, “although’ complex act ‘and’ constitutive action’, judicial recovery has the nature and characteristics
of an economic law institute, as a step to demonstrate. | join the doctrine, led, in the country, by Orlando Gomes, who main-
tains (a) that Economic Law is located in an intermediate zone between Public Law and Private Law, (b) to have a threefold
unity: ‘of spirit, of object, and method ‘and (c) the rule of law is not guided by the idea of justice (principle of equality), but by the
idea of technical effectiveness due to the special nature of the legal protection that emerges from it, in which general interests
prevail and collective, public and social, which it collimates to preserve and serve as a priority, hence the publicity character of
its norms, which materialize through ‘prince costume’, ‘legal prohibitions’ and ‘exceptional rules’. In effect, the judicial recovery
of the company is an institute of Economic Law, because its norms are not primarily aimed at realizing the idea of justice, but
above all to create conditions and impose measures that allow companies in a state of economic crisis to restructure, even if
with partial sacrifice of your creditors ”. (LOBO, Jorge Joaquim. Company law in crisis: the new company recovery law. Revista
Forense, v. 379, p. 119-131, May-Jun. 2005, p. 127-128).

11 For Joaquim Jorge Lobo, “although’ complex act 'and’ constitutive action’, judicial recovery has the nature and characteristics
of an economic law institute, as a step to demonstrate. | join the doctrine, led, in the country, by Orlando Gomes, who main-
tains (a) that Economic Law is located in an intermediate zone between Public Law and Private Law, (b) to have a threefold
unity: ‘of spirit, of object, and method ‘and (c) the rule of law is not guided by the idea of justice (principle of equality), but by the
idea of technical effectiveness due to the special nature of the legal protection that emerges from it, in which general interests
prevail and collective, public and social, which it collimates to preserve and serve as a priority, hence the publicity character of
its norms, which materialize through ‘prince costume’, ‘legal prohibitions’ and ‘exceptional rules’. In effect, the judicial recovery
of the company is an institute of Economic Law, because its norms are not primarily aimed at realizing the idea of justice, but
above all to create conditions and impose measures that allow companies in a state of economic crisis to restructure, even if
with partial sacrifice of your creditors”. (LOBO, Jorge Joaquim. Company law in crisis: the new company recovery law. Revista
Forense, v. 379, p. 119-131, May-Jun. 2005, p. 127-128).
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Set of acts, the practice of which depends on a judicial concession, in order to
overcome the crises of viable companies. Thus, we can establish the essen-
tial elements of judicial recovery: (a) series of acts; (b) creditors’ consent;
(c) judicial concession; (d) overcoming the crisis; and (e) maintaining viable
companies.

(TOMAZZETE, 2011, p.42)

The concept elaborated by the didactic author reveals judicial recovery as a procedure,
judicial contract and, still, its teleological and principiological aspect.

3.1 STUDY ON THE LEGAL NATURE

In reading its legal nature, adherents of the privatist doctrine tend to affirm that the legal
nature of judicial recovery is a judicial contract. Publicists, who see recovery as a public law
institute, claim that judicial recovery is a procedural law institute (LOBO, 2005, p.126).

For Sérgio Campinho, judicial recovery is a novative judicial contract. It is a contract that
is celebrated before the judiciary and, after granting the processing of the recovery action, as
proclaimed in the norm of art. 59 of Law no. 11.101 / 2005, implies the renewal of credits prior
to the request.

Tomazette, follows the same line that confers the legal nature of a contract to judicial
reorganization, and further explains that the judicial performance present in the course of the
reorganization action does not dismantle its contractual aspect, since the judge is merely a
supervisor of the procedure.

The judiciary, therefore, does not impose recovery, it can only grant it if an agreement is
reached between creditors. Therefore, judicial recovery is an agreement of wills between the
debtor in crisis and his creditors, who manifest themselves together, through the assembly of
creditors, since they have a common interest (TOMAZETTE, 2011).

In spite of the authority of the arguments about the legal nature of the company's recov-
ery, the contractual aspect of the company’s judicial recovery stands out, insofar as it, the insti-
tute, is examined alongside the legal elements that configure the private contract, and with the
identification of points that coincide with them - recovery of the company and private contract.

The importance and value of other scientific legal constructions, which also define the
legal nature of recovery, can obviously not be overlooked, but in a different way.

The procedural nature, by the way, is equally rich and well-founded, as long as it is built
from the observation that judicial recovery is processed through the exercise of the right of
action, subject to the state jurisdiction of the Judiciary Power, therefore, its nature is emi-
nently procedural.

The contractual nature of the company’s recovery institute, in turn, stands out from the
existence of a viable company recovery plan, carried out in the presence of strategic preparation,
presentation to creditors, deliberations, changes and approval (consensus) - volitional element.

The declaration of the will, general, free and consented, to contract a viable plan for judi-
cial reorganization of the company, is a fundamental assumption of the legal institute. In this
way, the contractual feature of the legal nature of the company’s recovery is clear, as both
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in this institute and in private contracts in general, the will agreement is a legal requirement
enshrined both in terms of existence and validity.

In judicial reorganization, the debtor and creditors “sit down at the table” to effectively
negotiate as to the mandatory ties that bind them, all of this, carried out before the state juris-
dictional power, which provide security and validity to the effects that result from the recovery
institute.

Therefore, there are coincident elements, of a contractual nature, in the scientific legal
construction of the company’s judicial recovery.

The law of obligations, governed by the civil code, completes and standardizes the con-
tent of private contracts in general, as these, the contracts, are essentially instruments for
agreeing obligations, whether to do or not, to deliver or not, to satisfy or not. The obligations
agreed upon in the context of corporate business operations are materialized in the contracts,
which arise from voluntary, free and consensual declarations.

Furthermore, article 47 of law 11,101 / 2005, regulates the preservation of the company
as a legal objective of the company’s judicial recovery. Preservation, likewise, is a precept that
also regulates contracts in general, insofar as the legal system enshrines the preservation of
contracts as a normative postulate that guides the interpretation and execution of contractual
obligations. In the recovery action plan, the approval of the plan, as it is known, produces a
renewal of the obligations then entered into, an effect that is also characteristic of the private
law of the obligations.

The law provides that:

“Art. 59. The judicial reorganization plan implies a renewal of credits prior to
the request, and obliges the debtor and all creditors subject to it, without prej-
udice to guarantees, subject to the provisions of § 1 of art. 50 of this Law”.

In the same sense, the approval of the plan also binds the debtor to the obligations
included in the plan, and if it fails to comply with any of them, the convolution of the bankruptcy
recovery action is an effect already provided for by law.

The vigor of the law, and the well-established doctrine and jurisprudence, signed a con-
sensus that the plan, once approved, must be strictly complied with by the debtor recovering,
under the risk of his bankrupt recovery action being called upon. Also, if the procedural period
of the action has passed, the non-fulfillment of the remaining obligation, in time and man-
ner, justifies the reason for asking for filing for bankruptcy action. As can be seen, the plan is
approved, or the recovering debtor complies with it, or its bankruptcy must be fatally decreed.

The law provides:

Art. 61. The decision provided for in art. 58 of this Law, the debtor will remain
in judicial reorganization until all obligations foreseen in the plan are fulfilled
that are due up to 2 (two) years after the grant of the judicial reorganization.

§ 1 During the period established in the caput of this article, non-compliance
with any obligation provided for in the plan will entail the convolution of bank-
ruptcy recovery, under the terms of art. 73 of this Law.
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§ 2 Bankruptcy is declared, the creditors will have reconstituted their rights
and guarantees in the conditions originally contracted, less the amounts even-
tually paid and except for the acts validly practiced within the scope of the
judicial reorganization.. (BRASIL, 2005)

However, in current times, when the world is overwhelmed by the economic effects caused
by the pandemic of the covid-19, certainly companies will seek the existing alternatives to pro-
vide them with survival during and after the installed crisis, in particular, the action of recovery.

In addition, so many other companies that were already in a situation of recovery are
now forced to find the balance point capable of guaranteeing viability for their legal existence,
although in a factual scenario that is certainly very different from the one that existed when
the recovery plan was built.

These companies are under the severity of the normative vigor of the bankruptcy and
bankruptcy legal system, obliged to comply with a mandatory plan elaborated, discussed and
approved in a totally different context. The chosen strategies, designed and elaborated to
guarantee the viability and success of the recovery, are now challenged by a new, uncertain,
unknown and unexpected world.

What treatment should be given to these business institutions? Decree its fatal bank-
ruptcy under the literal legal basis of the normative text? Or, on the other hand, alongside the
rules governing the preservation of the company and the contracts, the social function, the
interests of creditors, the revision of the plan already approved could be allowed, including as
a reinterpretation of the recovering institute.

In this line, again the acceptance of judicial reorganization also in its contractual nature is
necessary for the theory of unpredictability, typical of private obligatory relations, to be applied
to guarantee the recovering debtor the opportunity to revise the plan already approved, obvi-
ously, by means of participation of creditors even in a new meeting.

Based on the theory of unpredictability, in the hypotheses of non-compliance with obliga-
tions due to unpredictable and extraordinary events, such as the still immeasurable crisis of
the covid-19, the judicial reorganization plan must be subject to the right of review, so that it
is provided to the recovering of rebalancing the situation, and achieving the sacred objective,
namely, the recovery of the company.

To subject the law 11,101 / 2005 to a new and current interpretive exercise, under the
baton of constitutional guarantees established in the order, means to frame the actual factual
framework of the circumstances to a modern interpretation and application of the recovery
law, to allow the judicial review of the approved plan, through a new conclave and obedience to
the rites and procedural guarantees.

By means of a fundamental foundation, built on the contractual legal nature of the recov-
ery plan, the revision of the company’s recovery plan would be allowed, under the joint and
harmonious regulation of private laws, notably those of a contractual and mandatory nature,
and the rules inscribed in the bankruptcy and bankruptcy legal system.
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4. FINAL CONSIDERATIONS

In Brazil, a bankruptcy and recovery system has been in force for fifteen years, with the
object of legally regulating business crisis conflicts, mainly in private activity.

Said system takes care of the bankruptcy process in a wide way, and also recovery of
companies in crisis.

The set of these norms was instituted by a modern principiological content, instituted in
the 21st century environment. It is, at fifteen years old, and already with directed jurisprudence
challenged by a factual state overwhelmed by an unprecedented sanitary, health, financial and
economic pandemic in the world.

In the previous lines inserted throughout this study, the intention was to demonstrate the
strong normative construction of the theme, its historical, general aspects, and specific rules,
these, brought to the challenge of the world that presents itself at this time. This is the greatest
and sacred function of law, that is, to regulate socio-human conflicts.

This is the moment when the doctrine of law is dedicated to thinking about solutions, with
well-founded support, capable of allowing the maintenance of companies, under the current
and necessary re-reading of the system of laws.

Until today, the simple and unmotivated failure to comply with the obligations of the plan
approved by the transmuted assembly, as the law says, is a conviction, almost in an automatic
pass, for a company recovery project in a fatal bankruptcy liquidation process and for the clo-
sure of the activity.

The revision of the contracted obligations proper to the law of private contracts, can be
applied in the recovery action, allowing another opportunity to overcome the recovering com-
pany, in the face of a new, extraordinary, and unpredictable world of things.

The proposal is nothing more, nothing less focused on the consecration of the principles
and objectives of the institute, protagonists of this system now called into question, the pres-
ervation and social function of the company, zeal for the interests of creditors and mainte-
nance of the source that produces jobs. review of the obligations contracted in the recovery
plan, is based on the dialogue between the sources of civil law - obligations and contracts, with
company law.
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THE ADVANCE DIRECTIVES:
A PERSPECTIVE OF INCLUSION

AS DIRETIVAS ANTECIPADAS DE
VONTADE: UMA PERSPECTIVA DE INCLUSAO
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ABSTRACT

In view of the finitude of human life and its nuances, the present work draws an analysis of the natural pro-
cess of dying, in view of the therapeutic obstinacy to sustain the lives of patients at any cost, even without
any quality, nullifying the existential autonomy of these persons. In this sense, the research aimed to promote
a scientific approach to the Advanced Directives and how this institute preserves the patient’s private auton-
omy, especially those who are prevented from expressing their desire and thoughts. The research argues that
the Advanced Directives, although there is no federal legislation on the subject, it is a valid existential legal
business and liable to be effective in the Brazilian legal system. However, it emphasizes that the absence of
regulations on the subject prevents the dissemination of the institute to the Brazilian population, as well as
creates a certain legal uncertainty, since it makes individual’s hostages of variable interpretations about the
validity and effectiveness of these instruments. The study was built according to the hypothetical-deductive
method, instrumented by bibliographic review on the topic.
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RESUMO

Diante da finitude da vida humana e suas nuances, o estudo traga uma analise sobre o processo natural de
morrer, diante da obstinagdo terapéutica em sustentar a vida de pacientes a qualquer custo, mesmo que sem
nenhuma qualidade, anulando a autonomia existencial desses sujeitos. Nesse sentir, a pesquisa teve como
finalidade promover uma abordagem cientifica sobre as Diretivas Antecipadas de Vontade (DAVs) e como esse
instituto preserva a autonomia privada do paciente, principalmente daqueles que se encontram impedidos de
expressar sua vontade e pensamentos. A pesquisa defende que as DAVs, embora ndo haja uma legislagdo
federal sobre o tema, trata-se de negdcio juridico existencial valido e passivel de eficdcia no ordenamento
juridico brasileiro. Contudo, ressalta que a auséncia normativa sobre o assunto impede a difusdo do instituto
para a populagdo brasileira, bem como cria uma certa inseguranga juridica, vez que torna as pessoas reféns de
varidveis interpretagbes sobre a validade e eficdcia desses instrumentos. O estudo foi construido segundo o
método hipotético-dedutivo, instrumentalizado por revisao bibliogrdfica acerca do tema.
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1. INTRODUCTION

Throughout human existence there have been questions regarding the terminality of life,
whether about the mystique about the after death or the difficulty in accepting the process of
dying. Developments in medicine and technology have led to the spread of procedures and
treatments designed to preserve life at all costs, with the sole purpose of distancing death,
thereby prolonging a state of life, often without quality.

There are many situations in which the autonomy of the patient is disregarded in the
medical-hospital environment, prevailing the medical or family opinion, especially when the
subject is prevented from expressing his own will, either in the face of a biological limitation,
as the case of degenerative diseases and coma, also by legal limitations, for example, when
the individual is under the decision power of his or her legal guardian, or representative.

Given this social situation that reveals the interference of health professionals and family
members in the autonomy of patients, the purpose of this work is to analyze the implementa-
tion in the Brazilian legal system of the Anticipated Directives of Will (Davs)a juridical institute
capable of preserving the will of the individual in situations that may not be able to express his
personal aspirations, as a way to guarantee the protection of his personality and uniqueness.

Initially, an examination was carried out on the end of the natural person, its nuances and
the challenges that still persist in the medical environment, emphasizing the methods and
procedures of therapeutic obstinacy that were applied to humans with the sole objective of
prolonging an artificial life without quality of life.

Through this analysis, the work has the purpose of criticizing the procedures influenced
by distasia, rejecting the application of medical techniques whose focus is the precarious
maintenance of human life, as well as defending a natural process of death, that is, to reflect
on Orthenasia as a way to preserve the autonomy of patients.

Subsequently, a historical and semantic contextualization was elaborated on the legal
institute of the Anticipated Directives of Will (Davs), analyzing its origin, how it occurred its
implementation in the legal system, as well as all the particularities of the document, empha-
sizing the two models that have been developed for this, the living will and the lasting man-
date. This analysis sought to defend that the VAD is an existential legal business, in which the
autonomy of the subject must be preserved and propagated.

Finally, there was an analysis on the inexistence of federal regulations on Vads, emphasiz-
ing that the mentioned existential juridical business is valid has constitutional and infracon-
stitutional support, however it is essential a normative that regulates the subject, as a way to
solve procedural conflicts about its registration, as well as the dissemination of the institute,
making it accessible to Brazilians.

In view of this, this study has reserved itself to analyze the particularities existing in the
finite process of human life, the existential autonomy of patients and the family and medical
interference in this very personal harvest of being, as well as the Davs as a solution to these
questions, therefore, the discussions that permeate this theme are carried out from the civil-
constitutional perspective between private law and public law.
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The questions raised correlate with the right to life and freedom, expressly provided for in
art. 5th, caput, of the Federal Constitution and the existential private autonomy of the patient,
their possibility of self-determination at the moment of death, which, like life, must be worthy.
Thus, the discussions transpose the personality protection provided by the Civil Code and relate
to the fundamental rights expressed in the constitutional text, before the dignity of the human
person, the existential autonomy associated with freedom and psychophysical integrity.

2. THE END OF THE NATURAL PERSON: THE
PROCESS OF THE TERMINALITY OF LIFE

In several periods of Humanity man has perfected himself in the search for solutions of
several chronic diseases that afflict the population. One of the great purposes of the tech-
nologies and the improvements of medicine has been and is being the distancing from death,
prolonging the state of life of the human being, although through mechanisms whose quality
of this life is doubtful. However, the human being has only one certainty in his life: his finitude.
In this way, the questions and reflections on the various questions regarding the end of life are
necessary and current.

Death, extinction of the natural person, is an inevitable consequence of life. The human
inability to understand and reflect on it is millennial. Man has always possessed the ambition
to tame it and thus prolong its survival, forgetting his own frailty of body and mind. Senility and
finitude are biological and thus natural processes. However, the relentless and incessant dis-
tancing from death and the preservation of life at all costs are unnatural, artificial processes
that can preserve a painful life, a process of death more suffered, thus nullifying the dignity
and freedom of a person (BARROSO; MARTEL, 2010, p. 236-237).

The end of the person is as real as the beginning, and precisely in the sense
that, as we did not exist before birth, we will no longer exist after death. How-
ever, death cannot suppress more than birth has established, that is, it cannot
suppress that which from the beginning made birth possible. In this sense,
natus et denatus (born and unclassified) is a beautiful expression. However,
empirical knowledge as a whole presents only phenomena: therefore, only
these are affected by the temporal processes of birth and perishability, but
not by what is phenomenalized, the essence itself (SCHOPENHAUER, 2013,
p. 23-24).

In the process of human existence, considering the being-in-the-world’, there are some
moments when people do not have the ability to express feelings and wills, because they are
in a state of biological or legal limitation for this mister. In Brazil, unfortunately, it is in these
moments that many people have their will and perspective of life annulled, that is, disrespected.

This is because, still persist in the hospital environment and in the family conducts of
obstinacy therapy that promote distanasia, without taking into account, often the own will of
the patient. Moreover, the Brazilian society also reinforces these procedures, by remaining
static before the subject of the death process, hence the need to discuss the end of life pro-
cess, its nuances, fortunes and misadventures, respecting the dignity of the human person in
every sense and comprehensively.
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Among these situations there is the so-called vegetative state, for example, a situation
in which a certain person may have his will disregarded by the application of certain medical
treatments that do not match his own history and outlook on life. In addition, there are also so-
called degenerative diseases that can weaken the human conscience and prevent the person
from fully exercising his existence and making decisions about medical procedures and treat-
ments such as Alzheimer’s, rheumatism, multiple sclerosis, among others.

However, it should be emphasized that it is not always the cases of weakness in the
conscience and impossibility of expressing thoughts and feelings that occur the disrespect
to the freedom and will of a person. This situation of interference in patient autonomy may
also be present in individuals with chronic diseases, such as cancer. These subjects live in the
hospital environment fragile and vulnerable, often to the submission of any and all procedural
types that can artificially distance death, prolonging life at all costs (distanasia), without any
quality of life.

In these cases, medical treatments are, most of the time, painful for the patient and, due
to the lack of communication and information, as well as to family and medical interference
in existential private autonomy, estss people findat the mercy of these treatments that only
prolong an artificial life, thus suppressing the very dignity of the human person.

Thus, private autonomy, in addition to establishing the freedom of the individual to con-
duct property juridical business, free from the interference of others, is also linked to the con-
trol that the person has over his own body. In this sense, the exercise of conservative acts by
the family or doctors in the decision-making of patients on issues related to their physical and/
or psychic integrity - although influenced by social solidarity - revealif illegitimate, because
they can cause the violation of human dignity, given that, by not respecting the biographical
trajectory of the being, they hurt their private autonomy (TEIXEIRA; SA, 2018, p. 244).

The right to choose the medical procedures that you want or not to be performed in your
own body is closely related to freedom, that is, to existential private autonomy. Therefore,
deciding on questions concerning the body and the finiteness of life correspond to an expres-
sion of human individuality, free from the interference of others, after all, in the words of Ste-
fano Rodota:

Whose body is it? The person concerned, the relatives around her, a God who
has donated to her, a nature that wants it inviolable, a social power that takes

a thousand forms of it, a doctor or a magistrate who establish their destiny?
(RODOTA apud MORAES; CASTRO, 2014, p. 780).

Are it with these situations that questions arise, bearing in mind that death is an inevitable
process, would the individual have power over it? Is it possible that he had the right to choose
which treatments he wants or not to apply to himself? Would you, therefore, have the right to
choose the right moment of his death, when in the processes of life termination? Every indi-
vidual has the legal and constitutional support for a dignified life, however, would the human
being have the right to a dignified death?

Although these issues may seem insoluble at first, there is a need to address them, con-
sidering, by methodological cut option, that it will not be euthanasia, consistent with
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“intentional medical action to hasten or cause death - with the sole benevolent
purpose - of a person who is in a situation considered irreversible and incur-
able, according to current medical standards, and who suffers from intense
physical and psychic suffering” (BARROSO; MARTEL, 2010, p. 239).

In Brazil, the constituent legislator inserted the idea that life, in order to be worthy, needs
the widest freedom when referring to the existential aspects of being, according to the teleo-
logical interpretation of art. 1st, section llI, of the Federal Constitution (BODIN DE MORAES,
2010, p. 189-190). Therefore, respect for subjective decisions at the moment of human fini-
tude, in a responsible and informed way, free from the intrusion of others, is one of the ways
of safeguarding the dignified human life in all its completeness.

Thus, from a civil-constitutional point of view, the content of freedom, as regards exis-
tential private autonomy, is a fundamental right that can be expressed in different ways: in
freedom as the opportunity to accomplish everything that legislation does not prohibit, as well
as the duty of non-intervention in the private harvest of the human being, as well as encom-
passing the process of self-determination - “obedience to oneself” (BODIN DE MORAES, 2010,
p. 190-191). In this way, the process of choice, including the end-of-life moment, as the oppor-
tunity to realize the Davs, must be ensured and its content must be filled only by the person,
individually considered.

The content, now defended, is linked to the civil and constitutional aspects related to
human freedom, expressed in the existential private autonomy and the possibility of the real-
ization of Vads, instrument, as will be seen, able to promote the preservation of the self-deter-
mination of the human being who reaches, even, the final moment of life. The present analysis
is therefore limited to private law, mainly as regards the premises of private life provided for in
the Civil Code, as well as public law, concerning the Constitutional Law, in view of the funda-
mental guarantees of freedom, privacy and intimacy of human beings as a means of guaran-
teeing respect for the dignity of the human person.

In this line of argument, if we intend to defend what can be called the natural process of
death, that is, to reflect on Antarctica, “death in its proper time, not combated with the extraor-
dinary and disproportionate methods used in distasia, nor rushed by external intentional
action, as in euthanasia” (BARROSO; MARTEL, 2010, p. 240) respecting, thus, the autonomy of
the person to exist in the natural process of life, rejecting the incidence of medical procedures
whose focus is the artificial maintenance of human life at all costs.

The following question arises: is life a right available? The reflection on the right to the
realization of Davs relates to the possibility of availability or unavailability of human life. Ini-
tially, by considering it as a very fundamental and personal right, it is possible to understand
the right to life as an unavailable prerogative, since it proves to be one of the most important
legal assets, if not the most important of the person, that is, it would be absolutely inviolable.

However, human life is not restricted to biological dynamism, but can also be understood
as a process of self-determination of the human person, as a development of the unique and
irreplaceable will of each being (ROCHA, 2007, p. 224). Therefore, beyond a life, viewed only
from the biological aspect, it is essential to understand it as a process of strengthening human
autonomy in order to guarantee dignity.
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There is no duty to life in the Federal Constitution, but an intimate relationship between
the right to psychophysical integrity and the right to a dignified life. This dignity is manifested
in the possibility of making choices, conscious and responsible, about one’s own life, thus
arising the premise that interference in subjective decisions concerning human finitude is not
legitimate, the will of third parties or the carrying out of compulsory procedures capable of
establishing treatments that only prolong the natural process of death, which affronts human
dignity itself (ROCHA, 2007, p. 224).

Therefore, by guaranteeing the possibility of carrying out the existential juridical business
of the Anticipated Directives of Will, the dignity of the human life of the person is assured in
the last moments of his or her existence. Thus, there is no need to speak, at the moment of
realization of this act and in the fulfillment of the existential choices enshrined therein, in the
availability of human life, but that its effectiveness reflects respect for the biographical trajec-
tory of each one. Thus, in the words of Ana Carolina Brochado Teixeira and Maria de Fatima
Freire de Sa

it must be made clear that, if death appears as a possibility in the process of
building personality, it must be considered, not as an affront to the right to

life, but as a realization of a good life project of a recipient or co-author of the
law that seeks the realization of his individuality (TEIXEIRA; SA, 2018, p. 243).

In this way, respect for the dignity of the human person, also in the process of dying, as
well as the guarantee of the realization of the Davs, enables the protection of human life in its
entirety, in view of its attainment, above all, the values developed by the person himself in the
course of his existence, that is, his life trajectory. Thus, these rights relate to the personality
of the subject, codified in the Civil Code, as well as the rights and guarantees expressed in the
Federal Constitution, and these are the perspectives observed here.

3. ANTICIPATED DIRECTIVES OF WILL: HISTORICAL
AND SEMANTIC CONTEXTUALIZATION

The Anticipated Directives of Will (Davs) consist of the kind of manifestation of the auton-
omy of will regarding medical-surgical treatments and procedures that are desired or not to be
applied in the natural person, that is, it is through this instrument that the patient can exercise
the freedom to decide on the treatments, procedures and medical care to be applicable in his
own body, even when he can no longer decide. These are essential information concerning
harmless treatments until invasive and risky surgeries (GODINHO, 2012, p. 955), that is, a skill-
ful instrument for the full effectiveness of which “no one can be constrained to undergo, at risk
of life, medical treatment or surgical intervention”, in the form of art. 15 of the Civil Code.

The VAD can be considered as a projection of private autonomy for the future, there-
fore, it is a legal business capable of anticipating the individual will, so that its effects are
implemented later. Initially, this instrument was created with the objective of limiting the “non
curative medical intervention”, that is, the therapeutic obstinacy, mainly in cases of terminal
diseases or irreversible unconsciousness. Currently, Vads also have the purpose of the patient
to refuse certain therapeutic options and choose the treatments that suits him, to be per-
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formed in the future, especially in the event of possible unconsciousness (SA, 2012, p. 183),
especially considering the technological advances in the area of health today.

The Davs emerged in the 1960s with US law, and were positively endorsed by the federal
Patient Self Determinaction Act of 1991, the aim of this law was to protect the self-determi-
nation of patients’ will in decisions involving their health care. This was a great advance for
the communication between doctor and patient, bypassing a paternalistic view, in which the
doctor was the master of the decisions on the health of a given patient, being therefore this
subject to his technical and professional will (DADALTO, 2013, p. 1).

In American systematization, Vads are formalized by means of a document in which the
patient reduces to writing the treatments by which he does not wish to be submitted when he
is in a vegetative state or in other cases where he is unable to express his will. The expression
of this will, bet on the instrument, overrides the will of health professionals, as well as family,
friends, tutors or curators and this document must be signed by two witnesses. In addition, the
document must be delivered to the personal physician, spouse, lawyer or patient confidant, as
well as the document must be referenced by the Committee of the hospital where the patient
is being treated. Finally, this document can be revoked at any time until the patient reaches the
state of unconsciousness (MELO apud DADALTO, 2018, p. 254).

In general, the Anticipated Directives of Will value personal autonomy, with the aim of
respecting the enlightened choices of people with the object of their own body. It is therefore a
possible impediment to therapeutic obstinacy, since the natural person will be able to choose
a certain medical treatment that values his quality of life, that is, it consists in the enhance-
ment of a dignified life and also of a dignified, less painful and suffered death.

This institute is a possibility for the patient to self-determine before the will of doctors and
family in the hospital environment. Autonomy, given the options of medical treatment, has as a
premise the opportunity to refuse a certain procedure that would be applied to it. This alterna-
tive is supported by the Federal Constitution, specifically in the right to freedom, ensuring that
the patient’s will overrides the therapeutic option chosen by the health professional, provided
it is a conscious decision and after the proper information (DANTAS, 2019, p. 590-591).

The Vads have a direct relationship with the so-called Palliative Care (PS), and there are
serious studies, in the sense of their application in the home, by teams that make up the Pri-
mary Health Care (PHC). Thus,

PHC comprises a form of care comprised of essential health care based on
methods, practical technologies and socially acceptable scientific evidence
that are universally available to individuals, families and the community, by
encouraging popular participation. This assumption, originating from the Dec-
laration of Alma-Ata 4 of 1978, aims at a new form of organization of the
health system, characterized by multidisciplinary actions of individual and col-
lective scope, located in the first level of care in these systems. It is notewor-
thy that PC implies an interpersonal relationship between those who care and
those who are cared for, thus depending on a multidisciplinary approach to
produce harmonic care, aimed at the individual with no possibility of healing,
as well as his family (SOUZA; ZOBOLI; PAZ; SCHVEITZER; HOHL; PESSALA-
CIA, 2015, p. 350).
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On many occasions the therapeutic options presented to the patients can cause greater
suffering, due to the malaise and intense side effects. Therefore, through Vads, the person
can opt for less invasive therapeutic options, that is, they can decide for palliative® care, in
order to preserve their personality, even at the time of finitude of human life (TEIXEIRA; SA,
2018, p. 246).

In this way, the Davs propagate the knowledge and maturation of the human being about
his finitude and vulnerability, that is, the human being, conscious of his own biological frailty,
will be able to choose which medical treatments are consistent with his life history, identity
and dignity, to the point of not wanting the prolongation of an artificial life, but choosing less
painful medical procedures that guarantee you a physical and mental comfort for a dignified
death in respect to your life path.

Autonomy, in its existential bias, constitutes self-government, the manifestation of sub-
jectivity, in the act of drafting laws that lead their own lives and coexist with the norms created
by the State, that is, it is precisely freedom to decide individually, rationally and not coerced,
on subjective issues that do not affect third parties, but only oneself (TEIXEIRA, 2018, p. 95).

Thus, the act of performing an VAD corresponds to a manifestation of existential auton-
omy, in view of the self-regulation, the possibility of deciding on medical procedures that are
desired or not applied in the body itself and, Being a conscious and informed decision, of an
eminently individual nature, it must be respected by all and observed by health professionals.

In the period when American federal law was published several American states recog-
nized its legitimacy and adopted it, and there were two types of Davs: living will (known as
living will) and Durable power of Attorney for health care (known as a lasting mandate). The
first consists of a document in which a person capable of expressing his or her wishes regard-
ing medical treatment which he or she ratifies or rejects and which should be observed in the
future if he or she is in a situation which he or she is unable to express his or her true will, an
example would be the comatose state. The second is the appointment of one or more people
to decide about the medical treatments to be performed on the patient who is also in a situa-
tion that cannot express their will. In this case, this third person, also called the attorney, must
respect the patient’s innate will (DADALTO; TUPINAMBAS; GRECO, 32013, p. 464).

These documents (vital will and lasting mandate) have no patrimonial purpose, as they
relate to personal, irrevocable and non-transferable rights, more specifically, linked to the per-
son’s power to control his or her own body with regard to the medical procedures that he or
she wishes to be applied.

At this point, there is even a reflection on the terminology “living testament”, because, as
the arguments put forward, there is a terminological impropriety about the expression “testa-
ment”, so dear to Civil Law with regard to the patrimonial dispositions by act aticausa mortis’,
which is given, by an almost literal translation of the American expression, although it should
be read from existential and non-material rights, because of these it is not.

3 Palliative care can be defined, according to the World Health Organization (WHO), as "total active care for patients whose
disease no longer responds to curative treatment. Pain control and other symptoms and psychological, social and spiritual
problems are a priority. The objective of Palliative Care is to provide the best quality of life for patients and their families"
(OLIVEIRA; LOPES, 2007, p. 168).
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There are also other pertinent criticisms of the use of this terminology, such as the fact
that the will only produces post-mortem effects, and this will not necessarily occur in the case
of Davs. Moreover, the characteristic of the solemnity is questioned, essential in the case of
the act of disposition of the patrimony, but questionable in the case of the Davs (SA, 2012, p.
184), given the own normative absence in order to establish specific formality.

In Brazil, in order for the Anticipated Directives of Will to penetrate the legal order, it is
necessary, in the foreground, reflection on the possible right to a dignified death in respect of
the fundamental right to the dignity of the human person enshrined in the Federal Constitu-
tion of 1988, in order to prevent therapeutic obstinacy, based on the application of medical
procedures, often not tolerated by the patient, whose main objective is the prolongation of an
artificial life, suffered and painful.

It should be pointed out once again that we are not here defending the so-called eutha-
nasia, in which the patient intends to put an end to life, but only and exclusively, allowing the
person the full exercise of choice regarding medical treatments and procedures that he or she
does not wish to undergo, This is because there is a multitude of technological possibilities
whose main purpose is to prolong life, without taking into account the risks, damage and suf-
fering to which the person is subjected, in a fine line to its objectification. Euthanasia requires
a more accurate study, whose limits do not allow its approach.

In order for the Anticipated Directives of Will to enter the Brazilian legal system, it is neces-
sary to establish an honest and sincere relationship between the patient and the doctor, free
from the paternalism in which the doctor is the center of decision-making, a relationship of
respect for the patient’s autonomy of will, so that he can anticipate his choices regarding the
medical treatments to be applied in the future in a given situation of vulnerability, bearing in
mind that this is a characteristic of human life.

It should be noted that there is no explicit current legislation on Vads in the Brazilian legal
system, which in itself is not sufficient to prevent the validity and effectiveness of provisions
with such contents, since it is in the field of autonomy deprived of will and there is no legal
impediment to the provisions on issues related to the end-of-life process, without pretension
of anticipation of death, but only regulating, by declaration of will the procedures and medical-
surgical treatments that it allows itself to undergo. It has already been said on another occa-
sion “provided that there is no legal prohibition, not contrary to public order and good customs,
people enjoying their private autonomy may be linked to legal affairs, which in this case have
existential rights, because they do not concern property rights, but to the exercise of rights that
have the person himself and his dignity as centrality” (ANGELUCI, 2019, p. 49).

Moreover, it is necessary to emphasize that body autonomy, understood as the self-deter-
mination of the subject in relation to his own body, a subspecies of the gender of existential
autonomy, is also related to the implementation of the will enshrined in the Vads, bearing in
mind that it contains expressions of the concrete action of freedom and entails consequences
only in the sphere of its holder (BODIN DE MORAES; CASTRO, 2014, p. 796). Therefore, the
absence of relevant legislation on the subject does not prevent the realization and implemen-
tation of the will enshrined in this legal institute, since it corresponds to the action of body
autonomy, one of the characteristics of the exercise of freedom.
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It should, however, be emphasized that this normative absence leads to at least two prob-
lems identified: i) prevents wide access and knowledge on the subject and, consequently, its
diffusion to as many people as possible and ii) allows a certain legal uncertainty on the sub-
ject, because the lack of regulation makes people hostage to variable interpretations as to the
validity and effectiveness of these instruments.

In the wake of these problems, the Federal Council of Medicine has issued regulatory norms
on Vads, which are, until now, the only nhormative sources that are reported in the Brazilian legal
system, althoughiitis a deontological norm and, therefore, with application restricted to the sphere
of medical professionals, it is a relevant step on the subject, which needs further progress.

4. FOR A FUTURE OF ADVANCE DIRECTIVES

Historically Civil Law centers its major concern with the patrimony of the person, its regu-
lation and preservation, there is rarely an explicit concern with its existence and dignity, what
has been felt more lately, from the Civil Code of 2002 that expressly regulated the rights of the
personality and showed more pronounced concern with the person in each legal relationship,
as a result of the guidelines of the Federal Constitution itself of 1988.

It should be noted that, over the years, the concerns have ceased to be strictly patrimonial
and have gained an existential focus, and this is what the Davs are concerned with, specifically
with the expression of the private autonomy of each human being in the end-of-life process.

Autonomy can be exercised in a prospective way, that is, by pointing out which actions
should be followed in the future by physicians and health professionals, especially in cases of
unconsciousness, in order to ensure, if applicable, dignity at the end of life (TEIXEIRA, SA, 2018,
p. 255-256). It is in this sense that the Davs act, expressing the power of action of the person
throughout the process of their existence, in order to safeguard the integrality of their being.

Thus, some of the positive effects that scholars point to are the preservation of the
patient’s self-determination, as well as the possibility that these documents will function as
guides that will reduce conflicts in the decisions of family members or even guardians. In addi-
tion, it is worth mentioning that Vads can also decrease the professional dilemmas that arise
in the terminality of life (MELO apud COGO, 2018, p. 256).

Despite all the studies carried out on the subject, there is still a persistent impasse in the
midst of these researches, that is, there is still no federal legislation regulating Vads, being
expressly regulated only by a Resolution of the Federal Council of Medicine (CFM)as men-
tioned above.

The Code of Ethics of the Federal Council of Medicine, adopted by resolution CFM n°
2217/2018, of September 27,2018, assumes the ethical commitment to respect the autonomy
of the patient, which can be verified when expressly prohibits the doctor “guarantee the patient
the exercise of the right to decide freely about his person or his well-being, as well as exercise
his authority to limit it” (art. 24), as well as, when prohibits “shorten the life of the patient, even
if at the request of this or his legal representative” (art. 41, caput), guiding that “in cases of
incurable and terminal disease, the physician must offer all available palliative care without
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taking unnecessary or obstinate diagnostic or therapeutic action, always taking into account
the patient’s expressed will or, if impossible, the legal representative” (sole paragraph of art.
41), therefore respecting the patient’s will.

In addition, the CFM published, in 2012, Resolution n° 1,995 that disciplines Vads in Brazil,
considering the current discussion of the subject and the social and professional concern to
discipline the conduct of physicians (MELO, 2018, p. 269).

However, Resolution n® 1.995, because it was created by the CFM, under the legitimate
power of classist regulation, although it cares about discipline on this current issue, it only reg-
ulates the conduct of the physician in adverse circumstances of the Davs and, on many occa-
sions, the aforementioned resolution disregarded the patient’s private autonomy, as noted in
article 2°, § 2° of the aforementioned resolution®.

Thus, it appears that such a resolution, although it presents the worthy concern to stan-
dardize the Vads under the focus of medical conduct, it is still unsatisfactory, as it does not lay
down rules for the formalization of this document, its registration, rights of the patient, among
other important issues to ensure the very personal right of self-determination of the human
being when faced with the terminality of life.

In this context, the Federal Senate’s Bill n° 524, proposed in 2009, provided for the rights
of the terminally ill patient, specifically what it consists of “the making of decisions on the
institution, the limitation or suspension of therapeutic, palliative and suffering-mitigating pro-
cedures” (art. 1°). However, said project was filed in 2014 (MELO, 2018, p. 270).

There is, in addition to this, another Bill n® 5.559/2016 that is being processed in the
Chamber of Deputies, which also deals with patients’ rights, as well as discipline, in its article
20, the right of patients to have respected their Vads, both by health professionals, as for their
families. However, this project does not provide for the formalization of this document, among
other procedural issues, although it represents a legislative advance by introducing the Vads
as an existential and personal issue of the patient (MELO, 2018, p. 270-271).

Although there is constitutional and infraconstitutional support for the validity of Vads,
given that the integrative interpretation embodied in the constitutional principles of the Dignity
of the Human Person (art. 5) and the prohibition of inhuman treatment (art. 5°, lll) underpin
the Davs (DADALTO, 2013, p. 4), there is still a lack of legislation in Brazil to regulate the matter,
which can cause legal uncertainty, as the application of Vads will be at the mercy of the inter-
pretation of each law enforcer, because there is no legislation to regulate the matter, which
leads to considerable legal® uncertainty.

4 Art. 2°. In decisions about the care and treatment of patients who are unable to communicate, or to express their wills freely
and independently, the doctor will take into account their advance directives.
()
§ 2° The physician will no longer take into account the anticipated directives of the patient or representative who, in his analy-
sis, are in disagreement with the precepts dictated by the Medical Code of Ethics.

5 Like the decision drawn up by the Court of Justice of Sdo Paulo: "VOLUNTARY JURISDICTION. ADVANCE DIRECTIVES OF
WILL. ORTHOTHANASIA. Intention to establish limits to the medical action in the case of future situation of serious and irre-
versible illness, aiming at the use of artificial mechanisms that prolong the suffering of the patient. Decision to dismiss the
case for lack of interest in taking action. Manifestation of will in the elaboration of living will generates effects independently
of the judicial seal. Voluntary jurisdiction with integrative function of the will of the interested party applicable only to the
cases provided by law. Demonstration that can be done through extrajudicial notary. Needless to move the Judiciary only to
attest his sanity at the time of the declaration of will. Extrajudicial Registry can attest to the free and conscious manifestation
of will and, if you want additional caution, the author can rely on witnesses and medical certificates. Declaration of the right
to Antarctica. Author who does not suffer from any disease. Pleito declaratério ndo pode ser utilizado em carater genérico e
abstrato. Falta de interesse de agir verificado. Precedents.
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Moreover, many people are unaware of the existence of Vads, which guarantees them the
right to express, by means of a document, the medical treatment they do not wish to undergo
in situations they cannot express their will, that is, in situations they are unconscious. In this
way, through the legislation, with its due publicity, more people would know the Davs and, in
this way, exercise their right to self-determination and freedom.

However, this does not mean that the legislation should be strictly procedural, as the Davs
are an existential issue and are thus fluid, it is perhaps better to be regulated by means of
general clauses allowing the system to be more open, it is only necessary to regulate matters
involving the registration of these documents, as well as certain formalities that the document
should set out, more generally and not restrictively, in order to enable the person to exercise
his or her freedom fully, on existential issues.

In this sense, it is relevant a specific legislation on this subject to enable greater effec-
tiveness of Vads and their dissemination in Brazil, in order to standardize some criteria of
capacity and/or discernment of the grantor (with due respect to the Statute of the Person with
Disabilities, thus enabling its inclusion for the realization of this existential document), as well
as disciplinary the content of the Davs that would be legally valid in the Brazilian order (Given
that, still, in our order, euthanasia and assisted suicide are prohibited), and also to regulate
whether or not there would be a period of efficacy for these documents and also who could be
appointed as attorney for health care and any formal aspects to their registration (DADALTO,
2013, p. 6)

In this procedural harvest, the Davs still do not have an official means for their registration,
and some scholars on the subject, such as Luciana Dadalto, argue that the making of this docu-
ment should be done through public writing, in order to guarantee legal certainty, since there is
no official means for its registration, in practice grotesque errors are occurring, generating the
possibility of cancelling these documents because they are fragile (DADALTO, 2013, p. 9).

In addition, many scholars also advocate, as was proposed in Portugal, through Law n°
25/2012, the creation of a Registry for Davs to ensure its deposit in a single location, making it
easy to access for health professionals and, Thus, it is avoided that Vads become dependent
on people who are sometimes accompanying the patient (RAPOSO, 2011, p. 183), which could
be stored in the cloud, with access by health professionals, when necessary.

However, there are those who defend the unnecessary use of public deed for the regis-
tration of Davs, given the high cost for the registration of this document and, thus, this would
cause little adherence to the realization of Davs, and would not make the constitutional right
of patient self-determination viable to Brazilians.

Faced with all these impasses pointed out, often caused by the lack of legislation on the
subject, there seems to be a need for federal legislation to regulate the matter in order to make
this constitutional right accessible to all Brazilians who are still suffering in hospitals and can-
not self-determine because they are in a situation of unconsciousness or are imminent, and
still, depend on the will of their relatives, guardians or healers.

Sentence of extinction maintained. Appeal not provided'. COURT OF JUSTICE OF SAO PAULO. Civil Appeal n°® 1000938-
13.2016.8.26.0100, 7th Chamber of Private Law. Available at: https://esaj.tjsp.jus.br/cjsg/getArquivo.do?conversationld=&
cdAcordao=12400740&cdForo=0&uuidCaptcha=sajcaptcha_1fa8c7d2220844cbb31¢121fd409e1d1&vICaptcha=rzvq&novo
VICaptcha=>. Accessed on: 09/02/2020.
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The Bill n°® 25/2012 approved in Portugal that, although some provisions are criticized
by scholars (such as the term of validity of the document in five years and that, after it has
passed, this must be renewed by the grantor) presents advances on the subject and can be
used as an inspiration for the creation of Brazilian legislation, adapting to the needs and pecu-
liarities of this system that is very close to that. By way of example, the aforementioned project
provides on the creation of the National Register of Vital Testaments (DADALTO, 2013, p. 4),
with the purpose of facilitating the access of health professionals to Vads, as well as helping
to preserve the patient’s will.

As for the Spanish legal landscape, it is important to note that the first normative on Davs
emerged in Catalufa, where Law No 21, of 29 December 2000, was created. This legal docu-
ment was addressed to the doctor responsible for the treatment, in which a larger and capable
person expressed his choices as to the therapeutic options to be applied if, in the future, he
could not express his will personally. Catalan law also lays down, as a requirement for the exis-
tence of the legal act, the performance before a notary or three witnesses, who are of legal age
and have full civil capacity, two of whom may not be related until the second degree, as well as
can not have patrimonial bond with the grantor (FREIRE DE SA, 2012, p. 184-185).

The community of Madrid has also regulated this issue through Law No 3 of 23 May 2005,
providing as a citizen’s right the possibility of laying down the prior instructions of will on medi-
cal treatments that the person could authorize for carrying out in his own body. There was also
the creation of the Register of Previous Instructions of the Community of Madrid, where these
documents must be deposited, preserved, and accessibility in that territorial area is guaran-
teed (FREIRE DE SA, 2012, p. 185).

Subsequently, Spanish legislation on Davs also created a National Register of Prior
Instructions that would be administered by the Ministry of Health and Consumption and was
regulated by Decree n° 124/2007 (DADALTO, 2013, p. 3-4)in order to ensure that doctors are
aware of the document and thus respect the patient’s wishes.

It is thus noted that, although Davs has constitutional and constitutional protection, it is
essential to establish legislation to regulate the matter, in order to enable some procedural and
procedural conflicts to be resolved, as well as to disseminate this institute, making it acces-
sible and knowledge of all Brazilians.

5. FINAL CONSIDERATIONS

It is cedico that the life expectancy has suffered considerable increase with the advances
of medicine and sciences in general, having strong influence in the end of life process, because
this stage no longer occurs as before, is accompanied by a possible artificial extension thanks
to technological advances.

This advance, at the same time is cause for celebration and concern, the first because the
human being seems to have found formula for longevity, although it is not yet the formula of
immortality, it is already a breath, considered the life expectancy of the ancestors. On the other
hand, it is a source of concern, because artificially delaying death can cost the very dignity of
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the person, who, given his or her ability to make decisions, can be imprisoned to frivolous treat-
ments and medicines, contrary to his own historicity.

Then comes the Davs as a skillful instrument to declare the will about treatments, care,
medicines and procedures that you want or do not submit when you can no longer consciously
express the will; relevant mechanism to allow the person, the full exercise of their autonomy in
relation to existential questions, notably as to the final stage of life, when the forces and con-
sciousness no longer correspond to their desires. Therefore, a stage of vulnerability that calls
for inclusion and respect for the experiences and experiences of being in the world.

Although there is no explicit legislation, it is a valid legal business and can be effective in
the Brazilian legal system, however, the absence of regulation causes a multitude of debates,
often sterile and which end up hindering the full exercise of the person’s existential rights,
hence the need to seek to debate and regulate the subject.

It is necessary to dialogue about the moments of the end of life and the Davs represent a
path for this mister, after all death is the only certainty you have!
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ABSTRACT

This research uses the hypothetical deductive method and has Resolution n. 5 of the Ministry of Education,
of 12/17/2018, as theoretical reference, which establishes that the Law Course Pedagogical Project (PPC)
should have as structural elements, among others, the realization of inter and transdisciplinarity, the incentive
toinnovation, the integration between theory and practice, the specification of the active methodologies used.
The problem is that law professors and students usually don't know how to do this in practice. The research
seeks to point out viable paths for this, from the transmedia educational narrative and the podcast.

Keywords: Educational narrative; Transmedia; Podcast.
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RESUMO

Esta pesquisa usa o método hipotético dedutivo e tem como referencial tedrico a Resolugdo n. 5 do Ministério
da Educacéo, de 17/12/2018, que estabelece que o Projeto Pedagdgico do Curso (PPC) de Direito deve ter
como elementos estruturais, dentre outros, a realizagdo de inter e transdisciplinaridade, o incentivo a inovagao,
a integragdo entre teoria e prdtica, a especificagdo das metodologias ativas utilizadas. O problema é que os
professores e alunos dos cursos juridicos normalmente ndo sabem como fazer isso na pratica. A pesquisa
busca apontar caminhos vidveis para isso, a partir da narrativa educacional transmidia e do podcast.

Palavras-chave: Narrativa educacional; Transmidia; Podcast.
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1. INTRODUCTION

Art, literature and transdisciplinarity can indicate ways to solve or to minimize some of the
biggest current problems of Law courses: the lack of interest and / or the growing apathy of
students, the lack of connection between theory and practice, the lack of innovation disruptive
and the use of really active teaching and learning methodologies.

In fact, the curricular guidelines for Law courses, established by Resolution no. 5 of the
Ministry of Education, on 12/17/2018, in article 2, paragraph 1, establish that the Law Course
Pedagogical Project (PPC) must have as structural elements, among others, the realization of
interdisciplinarity, the incentive to innovation , the integration between theory and practice, the
specification of the active methodologies used, the mandatory inclusion of the TC - Course
Work (BRASIL, 2018).

In addition, article 5 of the same MEC Resolution no. 5/2018, establishes in its §2° that
“the PPC will include the three formative perspectives, considering the structural domains nec-
essary for legal training, emerging and transdisciplinary problems and the new teaching and
research challenges that are established for the intended training” (BRAZIL, 2018).

The problem is that teaching, research and extension currently developed do not always
prepare students of law courses for all of this. What’s more: students and teachers need to
develop inter, multi and transdisciplinary, innovative content, activities and research that allow
the integration between theory and practice, using active methodologies, and usually do not
know how to do this in practice. Worse, the educational projects of educational institutions
often do not demonstrate, in an objective and clear way, how this will actually happen during
the course.

Based on the hypothetical deductive scientific method and based on the Ministry of Edu-
cation’s Resolution n° 5, of December 17, 2018, this research seeks to point out viable ways
to solve the above problem, especially through the transmedia educational narrative, which
can also occur through the production of podcasts that promote, in an innovative and active
way, the interaction between Law, art and transdisciplinarity. All with the objective of favoring
that the competences foreseen in the PPC become, in an effective and meaningful way for the
students, in a concrete reality in the undergraduate courses in Law.

2. NORMATIVE FOUNDATIONS OF INNOVATIVE
AND TRANSDISCIPLINARY EDUCATION

Education is a social right ensured by the Constitution of the Republic in its article 6 (BRA-
ZIL, 1988), and constitutes one of the most important pillars for sustaining a truly democratic
and free rule of law.

But this is not just a merely formal education and disconnected from the real interests of
the people, but a real, concrete education focused on the full exercise of citizenship and the
true qualification for work in the 21st century (and not necessarily for the employment), which
needs to be increasingly innovative, collaborative, entrepreneurial.
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Accordingly, according to the provisions of article 205 of the Brazilian Constitution:

Art. 205. Education, the right of all and the duty of the State and the family, will
be promoted and encouraged with the collaboration of society, aiming at the
full development of the person, their preparation for the exercise of citizen-
ship and their qualification for work (BRAZIL, 1988).

In order to achieve this goal, the Brazilian Constitution guarantees teachers, at all levels of
education, the guarantees provided for in Article 206, among which stand out, the “freedom to
learn, teach, research and disseminate thought, art and knowledge ”, as well as the"” pluralism
of ideas and pedagogical concepts ”. All of this without mentioning the specific didactic-sci-
entific autonomy of universities, determined by article 207 of the Constitution (BRASIL, 1988).

At the constitutional level, it is exactly these guarantees that enable teachers in higher
education to develop innovative, transdisciplinary, active pedagogical practices focused on
the full development of students for the exercise of citizenship and for better qualification
for the world of work, which it constantly modifies and evolves, as well as that it increasingly
values sustainable entrepreneurship, innovation, and the ability to solve complex and intergen-
erational problems. In theory, starting with the best teacher qualification, this is possible even
when there is no suitable pedagogical project or when the best strategic educational guide-
lines previously determined by the educational institution do not exist.

In the infraconstitutional plan, it is worth mentioning, according to the Law of Directives
and Bases of National Education (LDB), Law no. 9,394 / 1996:

Art. 43. Higher education aims to:

| - stimulate cultural creation and the development of the scientific spirit and
reflective thinking;

Il - training graduates in the different areas of knowledge, suitable for inser-
tion in professional sectors and for participation in the development of Brazil-
ian society, and to collaborate in their continuous training;

Il - encourage research and scientific investigation, aiming at the development
of science and technology and the creation and dissemination of culture, and,
thus, develop the understanding of man and the environment in which he lives;

IV - promote the dissemination of cultural, scientific and technical knowledge
that constitute humanity’s heritage and communicate knowledge through
teaching, publications or other forms of communication;

V - arouse the permanent desire for cultural and professional improvement
and enable the corresponding implementation, integrating the knowledge that
is being acquired in an intellectual structure systematizing the knowledge of
each generation;

VI - stimulate knowledge of the problems of the present world, in particular
national and regional ones, provide specialized services to the community
and establish a relationship of reciprocity with it;

VIl - promote extension, open to the participation of the population, aiming at
the dissemination of the achievements and benefits resulting from cultural
creation and scientific and technological research generated at the institution.

VIIl - act in favor of the universalization and improvement of basic educa-
tion, through the training and qualification of professionals, the carrying out of
pedagogical research and the development of extension activities that bring
together the two school levels (BRAZIL, 1996).
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There is no problem, therefore, when Resolution no. 5 of the Ministry of Education, of
December 17, 2018, in article 2, paragraph 1, establishes that the Law Course Pedagogical
Project (PPC) must have as structural elements, among others, the accomplishment of inter-
disciplinarity, the incentive to innovation, the integration between theory and practice, the
specification of the active methodologies used, the mandatory inclusion of the TC - Course
Work (BRASIL, 2018). Nor, either, when article 5 of the same MEC Resolution no. 5/2018, estab-
lishes in its §2° that “the PPC will include the three formative perspectives, considered the
structural domains necessary for legal training, emerging and transdisciplinary problems and
the new teaching and research challenges that are established for the intended training” (BRA-
ZIL, 2018).

However, according to Horacio Wanderlei Rodrigues:

The PPC, in addition to the clear identification of all these elements, must also
contain the express indication of how they will be operationalized in the real
world; formally including each is insufficient.

Itis necessary to indicate the forms (strategies, methods, methodologies and
techniques) and the means (resources and instruments) by which what is
said will be carried out. In addition to signaling how your content and skills
will be worked on so that the desired professional is effectively trained.

It is no longer enough to list a set of characteristics and capabilities that the
future professional should have incorporated at the end. It is necessary to
demonstrate how the course will do so that, in fact, they will be added to the
graduate’s personal patrimony (RODRIGUES, 2020, p. 134).

The big question is: how to make all of this become a concrete reality in Law courses, con-
sidering the deficiencies of pedagogical projects (many of them merely formal), the curricular
structures very attached to traditionalism, mental models and the reality of teacher training,
the current educational coordinators and managers? How to do this in a contemporary, inno-
vative way, with meaningful language for students, planned, systematic and with the active
participation of teachers and students?

3. TRANSMEDIATE EDUCATIONAL
NARRATIVE AND PODCAST

Current teaching and learning needs to follow the reality of the students’ lives, which is
completely inserted in a multiplicity of data, information and knowledge, which circulates in a
frantic way (free or almost free) in the most diverse media and communication media, which
complement and complete each other in a transmedia narrative. For this reason, contemporary
education must also be transmedia, as messages and educational content need to be com-
municated to students, they need to communicate with teachers and also among themselves,
through the most varied media that complement and / or complete each other, such as: the
teacher’s narrative - live - in classrooms (physical or virtual); the recorded video lessons (by the
teachers and also by the students themselves); the language of printed and digital articles and
books; as well as radio and TV programs, reports published in newspapers and magazines, as
well as games, apps, websites, social networks, blogs, vlogs and podcasts.
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According to Vicente Gosciola, transmedia narrative is a term that first appeared in 1975
and was created by composer and instrumentalist Stuart Saunders Smith, when he composed
different melodies, harmonies and rhythms for each instrument and for each performer. But
the concept was only applied in communication in 1991, when Marsha Kinder reported the
multiple connections that her son made, in movies, on TV, in games, in games, with the charac-
ters Ninja Turtles, what the aforementioned author called a supersystem of entertainment or
“transmedia intertextuality” (CAMPALANS; RENO; GOSCIOLA, 2012, p. 8-9).

In this sense, the transmedia narrative is based, fundamentally, on a project in which the
parts of a story (of information, an idea or knowledge that one wants to transmit, disseminate,
collaborate with) are completely connected by multiple means of communication and interac-
tion, through the most diverse media, which complement each other, communicate, explain,
self-reference. It is not about data, information or ideas that are disconnected and arbitrarily
separated, but that are deliberately transmitted in parts, by different media, to form a whole,
with much more effectiveness and meaning for those who receive the message, the informa-
tion, the knowledge.

In fact, teaching and learning currently need to be transmedia, communicated in parts,
in different ways, but also in an innovative and disruptive way, rationally unified, to ensure the
greatest possible efficiency of the educational process. In this context, the transmedia edu-
cational narrative also needs to value active teaching methods, which place students at the
center of the educational process and allow them to develop a critical spirit, the ability to solve
complex and life-related problems. real.

One of the possible media of this “transmedia educational narrative” can be the podcast,
which allows, among others, the connection between the (legal) object of teaching, with litera-
ture and with the most diverse artistic manifestations (which are also media of communica-
tion). ideas, facts and feelings), including music, cinema, theater etc. Inserted in a transmedia
narrative and educational strategy, the podcast can be an important piece not only for the
transmission of information and knowledge, but also for the connection between the subject
matter of study, the practice and the reality of the student'’s life.

According to Pablo de Assis, in one of the chapters of the book Reflections on the podcast:

The podcast has already received several definitions, some more precise, oth-
ers less. It has already been called a “kind of radio over the internet”, or even
“a way to download audio files”. However, as much as those who have never
heard of what a podcast is able to have an image of what it would be, these
definitions do not account for this new medium.

The podcast can be briefly defined as a media file, traditionally an audio for-
mat file, transmitted via podcasting. And podcasting can be defined as a way
of transmitting digital files, over the internet, using feedRSS technology and
an aggregator (ASSIS, 2014, p. 29-30).

To clarify the difference between radio and podcast, as well as the importance of feedRSS
technology, the same author adds, that:
With podcasts and the use of feeds, the media is automatically downloaded

to the user's computer or device, by the aggregator, without the need for direct
pull or involuntary push. It is almost as if the user chooses to automatically
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receive the media, in a mix of pull and push. And this is only possible through
the use of the feed, as the user needs to choose which program to download
to subscribe to his feed, but the download is automatic. However, the podcast
is still recognized as a pull system, because, even though the file is automati-
cally downloaded, the subscriber can choose how and when to access its
content and the subscription is still active in the search for content.

One last notable thing about podcast-related feeds is the ability to subscribe
to a podcast and download old programs from that feed and listen to them.
This allows a program to be “eternal, while it lasts” on the internet, as the infor-
mation contained in this feed can be accessed long after it is launched. [...]

This points to the central issue of the podcast: the listener is no longer “hos-
tage” to the imposition of traditional media. Unlike broadcasting, also called
broadcasting, where the listener passively receives audio information passed
through electromagnetic waves through a distribution center that is received
by a radio device only at the places and moments provided by the distribution
center, the podcast is available at any time and to anyone who actively seeks
these files on the internet.

This exercise of freedom that the podcast offers is a good way to demonstrate
to the user the power of their actions and decisions. Listening to a podcast is
not like listening to a radio: “what is going on?”, But it is another creative tool:
“I will listen to what | want” (FRANCO, 2009) and when | want (ASSIS, 2014, p.
33-34).

For all these reasons, the podcast is a highly libertarian medium, both for those who pro-
duce content, who are free to deal with the themes and subjects they like, and for those who
receive it, who choose which programs and themes they want to receive automatically in their
content aggregator, or individually, through customized surveys. Furthermore, as Pablo de
Assis comments:

The podcast, because it needs the intention of the podouvinte, makes the pro-
cess of listening more intimate. You don't listen to a “by chance” podcast, the
same way you open a website by chance or read a blog post in any way. The

podcast is aimed at an audience, at a niche and if the podouvinte is part of it,
it perceives precisely this relationship (ASSIS, 2014, p. 39).

Hence, even, the strength and significance that the podcast can achieve in a transmedia
educational narrative. Whoever produces the content has complete freedom to deal with the
subjects that they consider relevant, for a specific niche of listeners, interested in using the
information received as elements that complete other information accessed through other
media, at other times. This connection and complementarity, not only establish more “inti-
mate” links between the parties, but also more meaningful and effective for the teaching and
learning process. More: the podcast makes it easier to promote critical and reflective thinking,
through connections between theory, practice and the real life of those who receive the infor-
mation, in addition to inter, multi and transdisciplinary approaches (including with literature
and with arts), which can favor the emotional and binding understanding of all the educational
content that one wants to transmit through the most diverse media.
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4. HOW TO USE PODCAST RIGHT AND PUT THE STUDENT
IN THE CENTER OF THE LEARNING PROCESS

In fact, the podcast is a medium that can be used in a transmedia educational narrative,
for teaching any discipline, in any science. It is enough that there is a transmedia educational
planning (preferably planned and structured in the pedagogical project of the course), which
promotes the complementarity between the contents transmitted and received (in two ways),
through the most diverse media available, as demonstrated in the previous chapter. And in law
it is no different.

The law professor can use the traditional expository method (instrumentalist), as well as
combine these classes with others that use constructivist and constructionist methodologies,
through active teaching and learning methods, such as: inverted classroom, peer instruction,
hybrid teaching, mind maps, stage splitting, etc. But the law professor can (and should) make
use of all this, through multiple media, which complement each other: the teacher’s narrative -
live - in classrooms (physical or virtual); the recorded video lessons (by the teachers and also
by the students themselves); the language of printed and digital articles and books; as well as
radio and TV programs, reports published in newspapers and magazines, as well as games,
apps, websites, social networks, blogs, vlogs and podcasts.

Specifically in relation to the podcast, given the freedom and ease of creation, production
and reception, this is a medium that can be produced by both teachers and students. In this
sense, it should be used as a means of cross-exchanging information, content and knowledge.

For this, both teachers can produce podcasts with approaches complementary to those
available in other media (classroom, recorded classes, books, articles, laws, judgments), as
well as students can also produce podcasts with reflections, research results, debates, inter-
views etc. All of this with the potential of transdisciplinary connection between Law, art, litera-
ture and other artistic and cultural manifestations, which may allow greater significance and
interest on the part of the students, both in relation to the disciplines and themes that integrate
what in the past called “minimum curriculum”, whether with regard to the transversal treat-
ment of content required in specific national guidelines, such as policies on environmental
education, human rights education, education for the elderly, education on gender policies,
education of ethnic-racial relations and Afro-Brazilian, African and indigenous histories and
cultures, among others (§4°, of art. 2°, of Resolution no. 5/2018 of the MEC).

5. EXAMPLE OF LEGAL AND TRANSDISCIPLINARY
PODCAST: “NEVER AGAIN - THE CYCLE OF
DOMESTIC VIOLENCE IN VERSIONS”

Producing a podcast can be an activity carried out by both teachers and students. This
can happen both in undergraduate and graduate courses in Law, especially when the activity
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is provided for in the pedagogical project of the course, as a strategy and method for the real
implementation of a transmedia educational narrative.

In some cases, however, regardless of the formal or actual pedagogical project of the
course, the production of the podcast may result from the professor’s freedom of professor-
ship (art. 206 of the Brazilian Constitution) and appear as a complementary activity to other
teaching and learning methods and strategies used in the course or in a specific discipline.

In this sense, the following podcast script was written and then produced by the co-author
of this research, as the final work of the optional discipline called Law, Art, Literature and
Transdisciplinarity.

In the specific case, it is not a tight and super-specialized discipline, commonly found in
legal courses, from undergraduate to graduate. It is a relatively open, avant-garde and dynamic
discipline, which allows the student to develop innovative, transdisciplinary research, which
makes sense to him, and which also end up promoting student activism, reflections and many
connections with the real problems of society, in addition to changing the mental model of the
most effective teaching and learning methods.

The podcast “Never Again: the cycle of domestic violence in verses” is, therefore, the
result of reflection on the possibility of implementing a transmedia educational narrative, as
well as the connection between legal science and the various artistic and cultural expressions,
in a to favor greater effectiveness of the new guidelines established by Resolution no. 5/2018
of the Ministry of Education (BRASIL, 2018).

In fact, the aforementioned podcast related the song “Never Again”, by the Canadian band
“NickelBack”, with the numbers of domestic violence in Brazil and with the (in) effectiveness of
Law 11.340, of August 2006, better known as Lei Maria da Penha (BRAZIL, 2006).

The purpose of the podcast production was to demonstrate, also, the importance of trans-
disciplinarity in the development of the most varied legal themes. The purpose was also to
diversify the way of transmitting knowledge (through contemporary media) and to demon-
strate how the student can really be a protagonist in the teaching and learning process, in order
to stop being a mere spectator and / or passive receiver of content often not contextualized
with your real life.

The following shows, as an example, that can be used as a paradigm for other produc-
tions, the script used in the recording of the podcast, which was divided into six parts: introduc-
tion, explanations about the song, translations of the song, climax and closing. The stretches
in bold and in capital letters identify the moments of greater intonation of the voice; the para-
graphs were divided with lines to represent the moments of pause in the speech, during the
recording; the parts have been delimited according to the content of the song, and for that
reason, it is marked in seconds and minutes.

For a better understanding of the potential of the educational narrative through the podcast
(which should complement or be complemented by other media), it is suggested that the script
reading and listening to the podcast’s audio be performed simultaneously, which can occur
through the following access link: https:/soundcloud.com/alessandra-costa-283153873/
podcast-never-again-a-violencia-domestica-em-versos.
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5.1 PODCAST SCREENPLAY AND STRUCTURE:

The podcast “Never Again: the cycle of domestic violence in verses” begins with the
melody of the song “Never Again”, until the first 28 seconds. The song is by the Canadian
rock band Nickelback, formed in Hanna, in the province of Alberta, in 1995, by vocalist Chad
Kroeger, bassist Mike Kroeger, guitarist and keyboardist Ryan Peake and drummer Brandon
Kroeger. Between 1995 and 2005, the group’s formation went through several changes, until
Daniel Adair replaced drummer Ryan Vikedal.

After the instrumental that marks the beginning of the composition, the announcer and
the objectives of the channel are presented. The purpose of the podcast is to demystify the
idea that it is not possible to learn law by making connections with other areas of knowl-
edge, including those that are not considered sciences, such as the arts, cinema, literature and
music.

After the podcast opens, the listener understands what the topic will be dealt with in the
first episode. From then on, the verses of the song chosen as the connection point of the epi-
sode’s theme are explained.

The song “Never Again” was released in 2003, as a single from the album “Silver Side Up”.
Originally, there was a music video made for the song. However, because it was considered
too violent, the video was banned from being shown on some music channels.

The podcast “Never Again: the cycle of domestic violence in verse” relates the musical
excerpts to the social reality of victims of domestic violence, followed by a brief introduction
about the message of the song and some explanations about domestic abuse.

Part 1: INDROTUDORY MELODY AND CHANNEL PRESENTATION (28 “)

The podcast starts with the first beats of the song. Subsequently, the presentation of the
announcer and the channel is made.

Part 2: EXPLANATIONS ABOUT THE MUSICAL PLOT

In the first episode, “NEVER AGAIN": THE CYCLE OF DOMESTIC VIOLENCE IN VERSES, we
will unravel the verses of the song by the band Nickelback making a connection with domes-
tic violence and the “Law Maria da Penha".

NEVER AGAIN is a little-used song by the Canadian band Nickelback, which portrays the
life of a woman who suffers violence from her husband every time he drinks. The ending is
surprisingly legal.

Domestic abuse is a heavy subject in its own right. In this song, the band decided to deal
with the theme from the perspective of a child who witnesses his father abusing and raping
his mother. Music production brings seriousness to the topic and exposes anger and frus-
tration, with a beautiful shout in the voice of vocalist Chad Kroeger.

In the following excerpt, the announcer’s explanations are interrupted so that the listener
hears a few more seconds of the song. Then, a translation of the verses into Portuguese is
made, relating the lyrics to the reality of the victims of domestic violence.
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In addition, the listener knows a little about the life of Maria da Penha, the woman who
gave rise to the Law against domestic and family violence in Brazil, and about the objectives
of the Legal Diploma that took her name.

In 2017, the Maria da Penha Institute launched the “Watches of Violence” project, which
estimates how many women are physically or verbally assaulted daily in Brazil. The data col-
lected is part of a survey conducted by the Datafolha Institute, in partnership with the Brazilian
Public Security Forum, which shows that every two seconds, a woman is a victim of physical
or verbal violence in Brazil.

In fact, domestic and family violence against women started to be considered a crime,
after the approval of Law n°. 11,340, on August 7, 2006, which became known as the Maria da
Penha Law (BRASIL, 2006).

Indeed, this legal norm created in Brazil mechanisms to restrain and prevent aggression
set in family life, and has become an instrument of social transformation over more than 13
years of existence. Accordingly, according to article 1 of Law no. 11.340 / 2006:

Art. 1 This Law creates mechanisms to restrain and prevent domestic and
family violence against women, under the terms of § 8 of art. 226 of the Fed-
eral Constitution, the Convention on the Elimination of All Forms of Violence
against Women, the Inter-American Convention to Prevent, Punish and Eradi-
cate Violence against Women and other international treaties ratified by the
Federative Republic of Brazil; provides for the creation of Courts for Domestic
and Family Violence against Women; and establishes assistance and protec-
tion measures for women in situations of domestic and family violence (BRA-
SIL, 2006).

Maria da Penha Maia Fernandes, born in Fortaleza, Ceard, in 1945, is now 74 years old. As
a pharmacist, she was one of countless women victims of domestic violence.

In 1983, Maria da Penha suffered two homicide attempts by her then husband, Marco
Antbnio Heredia Viveiros. In the first attempt, after shooting a firearm, Maria was seriously
injured and was hospitalized for four months. As a result of the aggressions, she suffers from
irreversible paraplegia and uses a wheelchair to get around (IACHR, 2001):

The petitioners indicate that Mr. Heredia Viveiros’ temperament was aggres-
sive and violent and that he assaulted his wife and daughters during the dura-
tion of their marriage relationship, a situation that, according to the victim,
became unbearable, as he did not dare, for fear, to take the initiative to sepa-
rate. She maintains that her husband sought to cover up the assault on the
grounds that there had been an attempted robbery and assault by thieves who
had fled. Two weeks after Mrs. Fernandes returned from the hospital, and
while she was in recovery, due to the homicidal assault of May 29, 1983, she
suffered a second attempt on her life by Mr. Heredia Viveiros, who would have
tried to electrocute her while bathing. (IACHR, 2001, emphasis added).

Penha denounced the tolerance of the State, which for more than 15 years acted with neg-
ligence, and did not comply with the necessary steps to prosecute and punish the aggressor,
despite the denunciations made by the Public Ministry.

In 1991, the crime was tried for the first time. The defense alleged irregularities in the jury
procedure. Again, in 1996, Penha’s ex-husband was convicted a second time. However, the
defense has repeatedly alleged irregularities (IACHR, 2001).
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The process remained open and the aggressor was released. Only in 2002, after 19
years, Maria da Penha'’s ex-partner was arrested, but he was only two years in a closed regime
(IACHR, 2001).

Penha'’s story is particular and, at the same time, so common to that of other women. His
battle revealed a social, political and ideological phenomenon, camouflaged by a macho and
unequal culture, which severely affects many people.

Part 3: TRANSLATIONS AND HISTORY OF MARIA DA PENHA (50 ")

“He’s drunk again, it's time to fight.

She must have done something wrong tonight.
The living room becomes a boxing ring.
It's time to run when you see him clenching his fists.

She’s just a woman ... Never again ”.

Here, the listener knows the life story of Maria da Penha, who inspired the publication of Law
11.340, August 2006.

To reach the climax of the podcast, a few more verses of the song “Never Again” are
shown. The chorus, with a few more translations, seeks to thrill the listener and sensitize him.
Then, explanations are made about the phases and cycle of domestic violence.

In 2015, Law No. 13,104 amended article 121, of the Penal Code, which started to provide for
femicide as a qualifying circumstance for the crime of homicide and included it in the list of hei-
nous crimes (BRASIL, 2015). Thus, Article 121 of the Penal Code now provides for the following:

Art. 121. To kill someone:

Penalty - imprisonment, from six to twenty years. (...)
Feminicide (Included by Law No. 13,104, 2015)

VI - against women for reasons of female condition:
(Included by Law No. 13,104, 2015)

VII - against authority or agent described in arts. 142 and 144 of the Fed-
eral Constitution, members of the prison system and of the National Public
Security Force, in the exercise of the function or as a result of it, or against
their spouse, partner or consanguineous relative up to third degree, due to
this condition:

(Included by Law No. 13,142, 2015)
VIl - (VETOED): (Included by Law No. 13.964, of 2019)
Penalty - imprisonment, from twelve to thirty years (BRASIL, 1940).

Nevertheless, it is in this part of the episode that the listener knows the definition of
domestic violence and the role of domestic violence provided for in the Law.
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Part 4: EXPLANATIONS ABOUT DOMESTIC VIOLENCE (1'38")
NEVER AGAIN! NEVER.

Women who are victims of domestic and family violence are subjected to the cycle of vio-
lence.

Three main stages of aggression are identified:

The first phase is an increase in tension; followed by the act of violence; going through the
phase of regret and loving behavior.

This cycle of violence is portrayed in the verses of the song.
“I hear her scream down the hall

Amazing how she can still speak

She cries out to me: “go back to bed”

I'm afraid she might end up dead in his hands

She’s just a woman ... Never again

I've been there before, but not like this

| had seen it before, but not like this

I've never seen it get this bad

She’s just a woman ... Never again”

Over time, the intervals between one phase and another become shorter, as well as the
aggressions happen without obeying the order of the phases. In some cases, femicide is
reached, which is the murder of the victim.

In 2015, the Penal Code began to provide for femicide as a qualifier for the crime of homi-
cide, and included it in the list of hideous crimes.

The most used definition of domestic violence is that adopted by the “Inter-American Con-
vention to Prevent, Punish and Eradicate Violence Against Women in Belém do Para”, held
in 1994. The Convention defined as: “any action or conduct, based on gender, that causes
death, harm, physical, sexual or psychological suffering to women, both in the public and
private spheres”.

Violence against women must be analyzed in a broad sense. It can be of a physical, sexual,
psychological, moral, patrimonial nature, among others. The list of hypotheses is neither
exhaustive nor exclusive.

Almost at the end of the program, more music is played, demonstrating the relationship
of the verses to the legislative changes suffered due to the Maria da Penha Law, in order to
guarantee the effectiveness of the fight against domestic and family violence.

We try to thrill here, when narrating the end of the song, because all violence suffered by

the character of the song is seen through the eyes of a child. The ending is surprising.
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Part 5: TRANSLATIONS AND DEFINITION OF DOMESTIC VIOLENCE (2'33")

“Just tell the nurse that you slipped and fell.

It starts to hurt as it starts to swell.

She looks at you and wants the truth.

That is fine in the waiting room with those hands,

With the sweetest appearance in the world.”

As in the song, women arrive in hospitals with broken arms, black eyes, beatings and burns.
Often, the victim lies to health professionals, claiming that they fell off the stairs, tripped over
or hit furniture.

In Brazil, since 2011, a health professional who attends a woman and suspects that she has
been a victim of domestic violence is required to fill out a notification form and forward it to
her state’s health department.

The end of the song is really surprising. In the child’s view, she sees the father once again
drunk, but it is time to fight. The mother is fed up and decides to use a gun and pull the trig-
ger. It's the end. Never again. Never.

At the close of the episode, alarming data is reported. According to the 2015 Map of Vio-
lence: homicides of women in Brazil, in a group of 83 countries, Brazil ranks 5th in the ranking
of those who kill the most women in the world. Only El Salvador, Colombia, Guatemala (three
Latin American countries) and the Russian Federation show rates higher than those in Brazil.
However, the numbers in Brazil are much higher than in several countries: there are 48 times
more female homicides than in the United Kingdom; 24 times more female homicides than in
Ireland or Denmark; 16 times more female homicides in Japan or Scotland (WAISELFISZ, 2012).

The hope of reversing the situation arose with the publication of the Maria da Penha Law.
However, the issue goes beyond legal aspects, it concerns socio-cultural aspects of a patriar-
chal and slave-based society.

More than a legal aspect, the change in paradigms depends on social maturity, on the
change in the behavior of aggressors, as well as on the proper application of legal provisions
so that the Law is truly effective. Thus, in the episode, there is also an alert for complaints to
be registered, through the Women'’s Service Center (Dial 180).

Part 6: CLOSING (3'21")

Finally, the listener knows the data collected by the 2015 Map of Violence: Homicide of
women in Brazil.

(3'50") To encourage “complaints”, the channel invites you to keep silence from contributing
to the numbers of domestic and family violence.
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6. CONCLUSION

As shown in this research, according to the new curricular guidelines for Law courses,
established by Resolution no. 5/2018 of the Ministry of Education, the Law Course Pedagogi-
cal Project should have as structural elements, among others, the realization of interdisciplin-
arity, the incentive to innovation, the integration between theory and practice, the specification
of the active methodologies used, the inclusion mandatory of the TC - Coursework, besides
allowing the mastery of the solution of emerging, complex and transdisciplinary problems,
linked to the regional and national reality. More than that, the Pedagogical Project must guar-
antee the transversal treatment of contents required in specific national guidelines, such as
environmental education policies, human rights education, education for the elderly, education
in gender policies, education ethnic-racial relations and Afro-Brazilian, African and indigenous
histories and cultures, among others (§4°, of art. 2°, of Resolution no. 5/2018 of the MEC).

As if that were not enough, according to the current curricular guidelines of Law courses,
students and teachers need to develop inter, multi and transdisciplinary, innovative content,
activities and research that allow the integration between theory and practice, using method-
ologies active.

The problem is that teaching, research and extension currently developed do not always
prepare students of law courses for all of this. Worse: the educational projects of educational
institutions are often just formal documents, disconnected from real pedagogical practice,
and they also do not demonstrate, in an objective and clear way, how all of these guidelines
will actually happen during the course, through integrated work and of the Teaching Institution,
teachers and students.

Based on the hypothetical deductive scientific method and having Resolution n. 5/2018 of
the Ministry of Education, this research pointed out one of the feasible possibilities to solve the
problem above: the planning and implementation of a transmedia educational narrative, which
can also occur through the production of podcasts that promote, in an innovative and active
way, the interaction between law, art and transdisciplinarity. All with the objective of favoring
that the competences provided for in Resolution no. 5/2018 of MEC and PPC, become, in an
effective and meaningful way for students, a concrete reality in undergraduate (and also post-
graduate) courses in Law.

To this end, the research also presented an example of a podcast script, which can be
used as a paradigm for teachers and students of Law courses, to venture into similar endeav-
ors, for the realization of a transmedia educational narrative, through a language contempo-
rary; the podcast.
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ABSTRACT

This article sought to establish a link between the principle of the dignity of the human person and the right
to recognition of personal identity, addressing some protection instruments, especially extrajudicial ones,
such as the provisions of the National Council of Justice. An inductive method will be used to approach it,
presenting an overview of the technique of bibliographic research, doctrine and legislation on the right to
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of the human person.

Keywords: Human dignity. Personal identity. Extrajudicial protection.

1 PhDin Private Law from PUC Minas. Associate Professor at the Federal University of Tocantins - UFT and Permanent Profes-
sor of the Professional Master’s Program in Jurisdictional Provision and Human Rights of UFT/Esmat. Leader of the Research
Group on Human Rights and Jurisdictional Rendering. Attorney at Law. ORCID iD: http://orcid.org/0000-0003-4229-4337.
E-mail: bolwerk@uft.edu.br.

2 Mastering in Jurisdictional Provision and Human Rights at the Federal University of the State of Tocantins in partnership with
the School of Magistrature of the State of Tocantins (ESMAT). Graduated in Law from Unirg University Center. Specialist in
Civil Law and Civil Procedure by Unitins. Specialist in Public Law by ITOP. Specialist in Constitutional Law and Procedure by
the Federal University of Tocantins. He is a Public Defender in the Public Defender’s Office of the State of Tocantins and Direc-
tor of the Superior School of the Public Defender’s Office of the State of Tocantins. ORCID iD: https://orcid.org/0000-0002-
0160-8072. E-mail: neutonjardim@hotmail.com.

How to cite this article/Como citar esse artigo:

BOLWERK, Aloisio Alendar; SANTOS, Neuton Jardim dos. Human dignity and right to recognition of personal identity: an analysis
from extrajudicial protection instruments. Revista Meritum, Belo Horizonte, vol. 15, n. 4, p. 58-72, 2020. DOI: https://doi.org/
10.46560/meritum.v15i4.7946.



Human dignity and the right to recognize personal identity: an analysis from extrajudicial protection instruments

1. INTRODUCTION

Since prehistoric times, dating back to the moment in which man began to congregate and
the first communities emerged, individuals started looking for ways to identify themselves, in
order to create their own personal identity, to individualize themselves.

According to Calissi(2016),

Identity is a term of recognition before the “other” and a term of self-knowl-
edge. On one end, the person exists because they are internally composed
as a manifestation of their mind, their thought, but they also exist, socially,
because they are perceived by the “other”. Therefore, identity is the knowledge
of the subject from within oneself and from the other. (CALISSI, 2016, p. 115)

The right to personal identification goes beyond the traditional boundaries of Private Law
and Public Law, meaning that we must safeguard it in an interdisciplinary approach, in or out
of judgement - be it in a repressive way, by repairing damage to identity, or in a fostering way,
by disseminating and instigating the protection of this right. In this segment are the rights to a
name, to cultural identity, to know one’s origins, to freedom of sexual orientation, among oth-
ers (KONDER, 2018). The right to a name and identity require substantial and legitimate official
records, can protect a culture (as in the case of indigenous ethnicities), reference a genetic
origin, as well as reclassify gender as a self-perceived or self-declared condition, in the case
of a transgender person.

According to the Brazilian Institute of Geography and Statistics (IBGE in the Portuguese
acronym, 2019), in the northern region, the coverage of the Civil Registry of Natural Persons is
only 87.5% while in all other regions of the country it exceeds 93.1%. The most affected with
under-registration are indigenous people, the street population, rural workers, and the LGBTQ+
population, which translates into a violation of the dignity of the human person (BRAZILIAN
INSTITUTE OF GEOGRAPHY AND STATISTICS, 2019).

Errors and omissions in the public registry records of birth, marriage and death in the civil
registry offices of natural persons are common, which also hinders or delays the practice of
rights such as housing, freedom of movement, property and other public services. Therefore,
there is a need to seek the fostering of activities that enable the effective commitment of these
fundamental rights that guarantee the exercise of citizenship.

Recently, the Federal Supreme Court (STF, acronym in Portuguese), in the Direct Uncon-
stitutionality Action (ADI, acronym in Portuguese) No. 4275, authorized the change of birth or
marriage civil register to adapt to the declared reality of the transgender person. The National
Council of Justice (CNJ, acronym in Portuguese) has issued several provisions, allowing extra-
judicial registries and rectifications by the civil registry offices of natural persons?, indicating,
in both situations, the primacy of the right to dignity of the citizens.

This article has the purpose of justifying the recognition of the right to personal identity as
a fundamental right, based on the principle of human dignity, guiding north in the Brazilian Fed-
eral Constitution. On the basis of the rights of personhood, a connection was established with
the right to personal identity with the purpose of affirming that it is a right that must receive
judicial or extrajudicial protection, always in light of the human dignity principle.
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Another point of focus was the access to full justice to fulfill these rights, which was done
by exploring constitutional principles, laws and administrative enactments of the CNJ. In order
to analyze the matter, the inductive approach was employed, out of the necessity of proving
that the right to personal identity and its protection are fundamental rights, and that this con-
clusion is based on constitutional principles and ethical values. As a study technique (proce-
dural methods), the bibliographical, doctrinaire and legislation research were used, since the
theme under study is related to these research elements.

The essay is structured, aside from this introduction, in three parts. The first section dis-
cusses the right to dignity of the human person, concepts, as well as international and domes-
tic norms and/or principles. The second deals with identity, human identity, recognition, and
the right to personal identity from a doctrinal and constitutional perspective, defining concepts
and their legal nature. In the third section, considerations are made about judicial and extra-
judicial tools of protection regarding these rights based on the law and on technical norms
issued by CNJ, focusing on access to justice and on the reasonable timeframe of the process,
highlighting the positive and negative measures to extend the protection of the right to iden-
tity and citing, in a specific topic, the concrete case of ADI no. 4275 and CNJ’s Provision no.
73/2018.

The intention of this work is to contribute to furthering the social knowledge of law, as
it discusses teachings on human rights, constitutional principles of the dignity of the human
person, and means of access to justice through extrajudicial response.

2. CONSIDERATIONS REGARDING THE
DIGNITY OF THE HUMAN PERSON

The Universal Declaration of Human Rights states, in its preamble, that “recognition of the
inherent dignity and of the equal and inalienable rights of all members of the human family is
the foundation of freedom, justice and peace in the world”, and, in its first article, that “all human
beings are born free and equal in dignity and rights” (UNITED NATIONS, Brazil, 1948, p. 2).

According to Piovesan (2019), the 1948 Declaration introduces the contemporary con-
ception of human rights, emphasized by universality and indivisibility. The former because
it calls for the universal extension of human rights based on the belief that the condition of
being a person is the only requirement for the ownership of rights; and the latter because the
guarantee of civil and political rights is a condition for the observance of social, economic and
cultural rights, and vice versa.

Human rights consist in a set of rights considered indispensable for a human life based
on freedom, equality and dignity. They also emphasize that the dignity of the human person
is a legal category which, by being at the origin of all human rights, gives them ethical content
and axiological unity to a legal system, providing a material substrate for the rights to flourish.
Therefore, the concept of human dignity is polysemic and open, in a permanent process of
development and construction (RAMOS, 2020).
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The dignity of the human person was included in Article 1 of the Federal Constitution of
1988 (CF/88) as a foundation of the Federative Republic of Brazil, being a unique and

3CNJ Provinces 28, 63, 73 and 82

irradiating principle of the constitutional text. Bulos (2018) states that the dignity of the
human person is a directive cogent for the design of the State, determining its way and form of
being, and that it guarantees constitutional unity and guides interpretations for decision making.

About the principle of the dignity of the human person, the author further highlights that:

[..] This vector aggregates around itself the unanimity of the fundamental
human rights and guarantees expressed in the 1988 Constitution. When the
Constitution proclaims the dignity of the human person, it is consecrating an
imperative of social justice, a supreme constitutional value. Its compliance
represents a victory against intolerance, prejudice, social exclusion, igno-
rance, and oppression. Human dignity reflects, therefore, a set of civilizing
values incorporated into the heritage of man [...] The instrumental character
of the principle is notorious, after all it provides access to justice to those who
feel aggrieved by its disregard.(BULOS, 2018, p. 513)

In philosophy, there is the Kantian approach, which argues that man is the end in him-
self and that human dignity is based on the human capacity to propose ends and not only
autonomy. In other words, all human beings have dignity, regardless of their condition, so we
must always respect humanity as an end in itself and never merely as a means (KANT, 2009).
Human dignity exists as a finalistic goal in favor of humanity, as a moral rule and a necessary
and universal “ought-to-be”. People have, always, dignity.

For Reale, “man is not a simple psychophysical or biological entity, reducible to a set of
facts explained by Psychology, Physics, Anatomy, Biology”. The author continues his thought,
affirming that in him there is something that represents the possibility of innovation and
improvement. Man represents something that is an addition to nature as an initiator of new
objects of knowledge, as in the constitutive act of new forms of life (REALE, 2002, p. 211).

The link that connects the dignity of the human person to the right of personal identity,
as a way to establish the longings of belonging, whether individual pertaining to his particular
world, or collective belonging, to a cultural context (CALISSI, 2016), is clear.

Accordingly, the dignity of the human person reinforces that the right to personal identity
must be perfected as a humanitarian goal, towards the full realization of man as an end in himself.

3. THE RIGHT TO PERSONAL IDENTITY

Social relations are ordered by rules and principles, which aim not only to protect them but
also to ensure their rights and impose duties on them.

It is imperative to establish the concepts of identity, human identity, identification, and
recognition. In forensic anthropology, forensic medicine states that identity is “the set of char-
acteristics proper and exclusive to people, animals, things, and objects. It is the totality of
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signs, marks, and positive or negative characters that, as a whole, individualize a human being
or a thing, distinguishing it from others” (CROCE JR., 2011, p. 63).

A distinction must be made between human identity and identification. For Croce Junior
(2011), human identity is “the set of personal and peculiar characteristics that differentiate
the individual from others and give him a specific temporal-spatial situation and unique social
status while identification is the determination of identity, i.e., individuality. It is the delimita-
tion of individuality.”

Franga (2015) distinguishes between recognition and identification, saying that the for-
mer means only the act of certifying oneself, knowing anew, admitting as certain or claiming to
know; and identification consists of a set of scientific means or specific techniques employed
in order to obtain identity.

In a psychological view, Jacques (1998apud HOGEMANN; MOURA, 2018) argues that per-
sonal identity is the way people see themselves and is closely related to self-image, while,
from a sociological viewpoint, it is a construction of oneself through the socialization process,
which takes place until death.

The Declaration on the Human Genome and Human Rights (DUGHDH) guarantees, in
its article 1, that “the human genome underlies the fundamental unity of all members of the
human family, as well as the recognition of their inherent dignity and diversity. In a sym-
bolic sense, it constitutes the patrimony of Humanity”. Personal identity, under this view, goes
through the determination of the genetic origin, granting the characteristic to all those who
belong to the human species, and, in particular, expresses the characters of the individual-
izing genetic heritage received from the parents at conception, fundamental to full psychic
integrity (UNESCO, 1997).

Being evidenced that human identity is a set of personal characteristics found by the iden-
tification process - which is the means to demarcate it - it is worth noting that human identity
must be seen as a psychological, social, individual, cultural, and genetic need.

The context of the dignity of the human person expresses that the man is the center, so
that the individual exists, but in a dignified way, with his identity, his differences and his cul-
ture, and that the State provides the means for this realization. Emerges from the dignity of the
human person, the right to personal identity, also recognized by the Universal Declaration of
Human Rights in its Article 6, which states that, “everyone has the right to recognition every-
where as a person before the law” (UNITED NATIONS BRAZIL, 1948, p. 6).

Although the recognition of the right to personal identity is not restricted to the recogni-
tion of the right to a name, this element is used here to take into consideration the other needs,
because it must be ensured that psychological, social, individual, cultural, and genetic needs
are added to the name, a birthright and a very personal right.

One of the elements of personal identity is the name. From the coherent and timely doctri-
nal classification of Orlando Gomes (2019) for the discussion at hand, there are, in summary,
three main theories to explain the legal nature of the right to the civil name: property theory,
state theory and personality right theory.

The first understands that the name is a patrimonial nature that the subject enjoys abso-
lutely. The second holds that the name is a fact protected by the legal system. And the third,
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which will be further explained in this article, establishes that the name belongs to the rights
of personality, a theory adopted by the current Brazilian Civil Code.

The recognition of personal identity goes through personal and social existence, so that
every person has the right to a name, including first name and last name, as proposed in Article
10 of the Civil Code. These are rights of personality, foreseen in Book |, Title I, Chapter Il of the
Brazilian Civil Code.

For Almeida (2017), we must

Recompose the system, regarding the protection of the name in light of the
principle of human dignity means to realize a civil qualification consistent
with a real individualization before oneself and one’s fellows. In other words,
the name should serve, as an external and visible distinctive sign of individual-
ization, as a concrete expression of the principle of human dignity. (ALMEIDA,
2017, p. 1,153)

Konder (2018) has been conceptualizing that:

The right to personal identity must give shelter to the collective and dialogical
construction of identities, protecting the very process by which identities are
intersubjectively constructed [...] it is essential to resort to the scientific devel-
opments of psychology, anthropology and sociology, and also, within the law,
to the studies of philosophy of law, constitutional law and, of course, civil law.
(KONDER, 2018, p. 4-5)

To be the holder of a personality right is a guarantee that the individual may have a name,
a specific character and a distinctive feature. This individualization requires, in its formatting,
elements that reflect his satisfaction and respectability, without any exposure to ridicule or
personal embarrassment, and also that he can express his origins, his culture, and his way of
perceiving himself in the cosmos. The need to establish personal and social recognition has
made personal identity gain body, with normative matrixes that ensure its protection.

Recognition as a person, individually or socially, is materialized as a personality right,
which is born with the human being and reflects the need for substantial defense before soci-
ety, with guarantees of effective instruments for this protection.

3.1 THE PROTECTION OF THE RIGHT TO IDENTITY: AN
ANALYSIS BASED ON EXTRAJUDICIAL INSTRUMENTS

As alogical and balanced roadmap, where there is establishment of rights, there must surely
be means of protection. There is no point in establishing rights without rules for protection.

The defense of the rights to personal identity, in the most varied aspects - civil name,
adaptation of the name to the biological sex, inclusion in the name of the cultural aspects of a
people, name of the biological parents, right to have the name officially registered, as well as
its rectifications or alterations - is only possible if the citizen has full access to justice.

At the international level there are covenants and conventions that corroborate the scope
of the principle of access to justice and the inalienability of jurisdiction, such as the Universal
Declaration of Human Rights, in terms of article 10, the European Convention for the Protection
of Human Rights and Fundamental Freedoms, in accordance with article 6, 1, the International
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Covenant on Civil and Political Rights, in terms of article 14, 1 and the American Convention
on Human Rights of San Jose da Costa Rica, in terms of article 8, 1. The Brazilian Federal Con-
stitution expresses that the law shall not exclude from the appreciation of the Judicial Power,
injury or threat of injury, pursuant to article 5, XXXV.

In Brazil, the Law of Public Records, Law No. 6.015/73, guides the state service commit-
ted to the authenticity, security, and effectiveness of legal acts; one of the roles of this service
is the civil registration of natural persons, such as birth, emancipation, marriage, and death.
This law came to embody the existential right, to correct flaws and, above all, to guarantee the
means to obtain citizenship.

So that they can fulfill, correctly and efficiently, their duty to watch over the validity and
effectiveness, publicity and security of business. Registrars must have extensive knowledge
of private law and aspects of public law, which is why they are considered legal profession-
als. This is so true that the law gives them the functional duty to keep up to date regarding the
matters of law and the corresponding administrative regulations that concern their activity,
considers Loureiro (2018).

The protection of the rights of personality occurs in various fields of the legal system and
may be accomplished in a preventive or repressive way, given the constitutional provision of
the principle of the non-obviation of jurisdiction. Preventive protection logically includes the
promotional character of this defense.

The protection of personal identification, supported by law or technical standards, can
be processed judicially or extra-judicially. It meets the preventive, repressive, or promotional
character of the right to personal identity, so that it is an instrument capable of being used by
all, with full effectiveness in the results desired by the interested parties. Thus, the dignity of
the human person, access to justice, and the celerity of the procedural process are preserved.

Judicial protection of the right to personal identity is always possible in order to obtain,
among other things, modification, change or rectification of the name, change or deletion of
the first name, correction of primary or accessory data of the civil register of birth, death or
marriage. It aims to meet the principle of factual reality between the registration and the indi-
vidual who bears it, and does not require the exhaustion of extrajudicial channels. Therefore,
one can plead in court to defend the rights to an identity that has been authorized by the
administrative (extrajudicial) route.

Loureiro (2018) understands that, as a rule, the name possess immutability, but exempli-
fies the permission of modification for rectifications or alteration of the civil register of natural
persons in cases of gender change, as proposed by article 58 of Law No. 6015/73, with inter-
pretation given by ADI 4275(STF).

As a measure of correct and effective protection, Constitutional Amendment No. 45/2004
established the reasonable duration of the process and the means to ensure its speedy pro-
cessing, as proposed in Article 5, LXXVIII, CF/88, in order to ensure human dignity in the pro-
vision of jurisdiction, and created the CNJ, the highest administrative body of the national
Judiciary. The Code of Civil Procedure (CPC, in the Portuguese acronym), in its 4th article, as
an emphasis on access to justice, echoed Constitutional Amendment 55/2004, making an
identical provision.
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About the extrajudicial protection, with the creation of the CNJ, it became possible to
issue several normative acts such as provisions and resolutions, authorizing the protection of
the right to identity through an extrajudicial request directly by the interested party to the civil
registry offices of natural persons.

At this point, one can see the effective and necessary action of the CNJ to obtain, without
the need for intervention by a law judge or a member of the Public Prosecutor’s Office, the
alteration, modification or rectification of registrations. The exercise of the right to petition in
defense of personal rights can be direct, without a lawyer, without a public defender or without
an attorney.

The de-judicializing measure is the expression of the facilitation of access to justice and
was also based on technical, jurisprudential, and managerial grounds of the Judiciary, but
always aiming at the dignity of the citizen and his full harmonization with his existential onto-
logical order. The extrajudicial guardianship can be sheltered, among others, from the CNJ’s
provisions.

Thus, there is the provision that deals with late birth registration by civil registry of natural
persons (Prov. No. 28/2013); the one that provides for the birth registration and issuance of
the respective certificate of children born by assisted reproduction by civil registry of natural
persons (Prov. No. 63/2017); the provision on the annotation of the change of name and gen-
der in birth and marriage records of transgender people in the civil registry of natural persons
(Prov. No. 73/2018); the provision on the annotation of the change of name and gender in birth
and marriage records of transgender people in the civil registry of natural persons (Prov. No.
74/2018). No. 63/2017); the provision on the annotation of the change of name and gender
in birth and marriage records of transgender persons in the civil register of natural persons
(Prov. No. 73/2018); Prov. No. 82, which provides for the procedure and annotation in the birth
and marriage records of children and change of the genitor’s name, and other provisions; and
Joint Resolution CNJ/CNMP No. 3 of April 19, 2012, which enables the civil registration of
indigenous people.

In Provision No. 28, for example, it seeks to combat the occurrence of under-registration
of civil births in Brazil, which, in the North Region, represents 12.5% of births (Brazilian Institute
of Geography and Statistics, 2019), giving interested parties the direct possibility to have their
existence and their belonging embodied before society, no longer living in invisibility. It is the
provision that regulates extemporaneous birth registration, i.e., after the deadline.

Provision no. 73, a consequence of the judgment by the Supreme Court of Justice of ADI
no. 4275, - which authorized the alteration of the birth or marriage civil register to adapt it to
the declared reality of the transgender person -, allows the interested party, without a lawsuit
or the opinion of the Public Prosecutor’s Office, to have his or her fundamental right to gender
identity recorded directly in the registry office, establishing the reality of the psychological sex.
The self-perceived reality was privileged as a way to guarantee the fundamental principle of
human dignity and the effective access to justice.

The civil registration of non-integrated indigenous people is optional. However, the cultural
identity of indigenous peoples is also fostered by Joint Resolution CNJ/CNMP No. 3 of April
19,2012, in order to enable civil registrations of indigenous people also by extrajudicial means.
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Recently, Provision 82/2019 was issued, making life much easier for people who have had
changes in their parents’ names by adding their spouse’s surname due to marriage, separa-
tion or divorce. This provision allowed people to go back to using their maiden name, making
it possible to register this addition in the birth certificates of their children to reflect the cur-
rent name of their parents, as well as to register the change in the parents’ names when they
go back to their maiden names (spouse’s surname due to marriage). This will henceforth be
possible directly in the civil registry office, under the terms of the aforementioned resolution.

An example of the application of Provision no. 82/2019 is that, in case of divorce or legal
separation and the spouse returns to use the single name, he/she may request a modification
in the birth certificate of the children, changing the mother’s or father's name, modified by the
divorce or legal separation, without a court order, to adapt to the current reality of the parents’
status. The same postulation was allowed, in case of death of one of the spouses, in which the
surviving spouse may request the return to use the single name, directly in the registry office,
where the marriage certificate was made, without a court order or the opinion of the Public
Prosecution Service.

Such provisions are listed as a demonstration that the principles of human dignity and
citizenship are guides to the policies and access to justice. However, it is notorious that jus-
tice, although more accessible, can be hindered by the costing system of the activities of the
extrajudicial notaries in the country, since the officers and notaries are not paid by the Judi-
ciary, which is the responsibility of those who request the delegated service, according to the
fee law of each unit of the Federation. Therefore, the normative affectivity of these protection
policies is questioned in face of the need of payment of emoluments by the low income users,
as proposed in article 28 of Law no. 8,935/94.

In this circumstance, free acts for people declared to be poor before notaries public are
also an efficient instrument to guarantee the full protection of the right to identity. The Federal
Constitution, according to Article 5, LXXVII, established that acts necessary for the exercise of
citizenship are free of charge, according to the law.

In order to regulate the constitutional norm of contained effectiveness and to guarantee
social development, Brazil edited Law n° 9.534/97, establishing in its article 1 that “the acts
necessary for the exercise of citizenship are free of charge: ...] the civil registration of birth and
death, as well as the first respective certificate”. Such norms certainly facilitate access to civil
registration services and can reduce the under-registration of births.

There are many causes, for example, that lead to under-registration of civil birth. Gui-
maraes (2015) cites, among others, misinformation, neglect, and ignorance. Cércova (1998)
refers to the opacity of law and proposes to inform that, between the law and its addressee
(common man), there is an opaque barrier, which is not transparent, making the common man
without possibilities to absorb the message and the meanings of the law, as well as to use the
instruments from which he could benefit.

The absence of access to information on education policies and dissemination of citizen-
ship rights contributes to hindering full access to the instruments that guarantee full satisfac-
tion of human rights, especially the protection of personal identity.
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The ineffectiveness or insufficiency of de-judicialization measures can compromise
access to justice, so we must discuss ways to increase their incidence, either by disseminat-
ing them or through orientation measures.

For Cappelletti (1988), the meaning of access to justice has basic purposes of how the
legal system should be equally accessible to all, and that the results produced need to be indi-
vidually and socially fair. Furthermore, the author argues that access to justice can therefore
be considered as a fundamental requirement of a modern and egalitarian legal system that
intends to guarantee, and not only, proclaim rights for all.

Therefore, the extrajudicial rectifications or alterations of the civil register of natural per-
sons emerges as a paradigm to complement the judicial model in the Public Registry Courts,
overcoming the limitations of these, because it presents itself as an instrument of extrajudicial
conflict resolution based on the dignity of the human person and the rapid duration of the pro-
cess, on social inclusion, seeking to harmonize access to justice.

3.2 THE CASE OF ADI NO. 4275 AND CNJ PROVISION NO.
73/2018: A CONCRETE ANALYSIS OF PUBLIC DOMAIN

Aiming to demonstrate the strength of the protection of personal identity rights, we cite
the judgment of ADI No. 4275, March 1, 2018, by which the STF understood that it is possible
to change the name and gender in the civil registry seat directly in the civil registry offices
of natural persons, even without performing a surgical procedure for gender reassignment,
without submitting medical or psychological reports and without the need for a lawsuit and an
opinion from the Public Prosecutor’s Office.

The lawsuit was filed by the Attorney General’s Office with the purpose of establishing an
interpretation, in conformity with the Federal Constitution, of art. 58 of Law 6.015/73, which
deals with the possibility of changing one’'s name and prename.

The Brazilian Judiciary, with this interpretation, took a historical step towards the valoriza-
tion of gender identity and self-declared by transgender persons, in order to give them dignity
in their personal and psychological identification, being able to show in their documents what
they really feel in their psychic and social reality, observable by all.

The reasons for the judgment were guided by the founding principle of human dignity, the
right to an inclusive legal order, self-identification, non-discrimination on the basis of sex or
gender orientation, freedom, and equality.

As Menezes and Lins(2020) pondered

We start from the premise that the human person is free in the process of
developing his or her personality and, consequently, in his or her identity
affirmation. It is reiterated that gender is not an innate biological condition,
crystallized in the determinants of karyotypic sex. It results from a subjective
construction throughout life, which must be accepted as a manifestation of
personality, to be recognized by the State and respected by society, regardless
of ‘any’ body readjustment of the genetic sex. Therefore, it is not too much to
emphasize that gender identity in disagreement with biological sex does not
constitute a pathological effect to be corrected, nor a moral deviation to be
reprimanded. (MENEZES; LINS, 2020, p. 18)
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Soon after the judgment by the STF, there was a national regulatory vacuum on how these
administrative requests would be made to the notaries. This occurred for three months from
the date of the judgment, when the CNJ then issued Provision No. 73, of June 28, 2018, based
on the power of guidance and establishment of technical standards, with the step-by-step to
finally standardize the requests of interested parties throughout the country.

Providence No. 73 requires, in order to make the name and gender endorsement, a mini-
mum age of 18, attendance at the civil registry office of natural persons, as well as mandatory
and optional requirements. Among the mandatory documents are personal documents of the
interested party, proof of address, certificate from the civil, criminal, and criminal execution
offices of the place of residence for the past five years (state and federal), certificate from the
protest notary’'s offices, from the Electoral Justice and Labor Justice of the place of residence
for the past five years, and certificate from the Military Justice, if applicable. As optional docu-
ments, medical reports and psychological opinions that attest to the transsexuality/transves-
titability and the completion of gender reassignment surgery.

The arrival of the normatization was much celebrated, but without proof of comprehen-
sive effectiveness that would contemplate a considerable range of transgender people, espe-
cially due to the difficulty in obtaining the free-of-charge service in the civil registry offices,
since most of the potential interested parties suffer from social and family exclusion.

Although it is important for the enforcement of the rights of the transgender community,
Provision no. 73 could be more emphatic when it comes to structuring the sources of funding
for these services, expressly and directly foreseeing, in the document, the standardization and
simplification of procedures, either in the registry offices or in the Civil Registry Information
Center (Provision No. 38/2014 of the National Inspectorate of Justice), for example, to exempt
interested parties from directly appearing in registry offices to formalize the request, which
could be done by proxies (individuals, lawyers, public defenders).

4. FINAL CONSIDERATIONS

Given the approaches presented in this article, it is imperative to recognize that human
rights are necessary for the construction of a social pact, establishing a set of directive values.
They constitute the ethical and informative element of an entire legal system and evolve at
every historical moment, given the high dynamics of its content and indispensable for a human
life based on freedom, equality and dignity.

The legal system focuses on the human being and the state has the duty to promote the
dignity of its people. It focuses on the citizens. Man is the center, surely, and coexists with
state structures.

Human rights, in the Brazilian Federal Constitution, are inserted in the clause of non-
exhaustiveness so that the foundations of the Federative Republic of Brazil are effective, and
able to defer with greater concreteness the dignity of the human person, because this is a guid-
ing measure for the interpreters and powers, both in public and private relationships.
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It can be seen that human beings, as an end in themselves, should be given an identity, a
representative sign of social constructions as an individual, psychological, social, cultural, and
genetic need. To this end, an identification process is conferred that can be attested by the
recognition of a personal identity.

One of the important elements of personal identification is the name, a personality right,
according to the Brazilian Civil Code. We must assign a recomposition to the function of the
name, as the north of the right of personal identity, in order to call the needs of those who bear
it, especially for psychological purposes, as in the cases of transgender persons, or for cultural
purposes, in the case of adding to the name the indigenous ethnicity to which it belongs, or in
cases of recognition and late registration for recognition of the genetic identity of the biologi-
cal father.

It is thus established that the right to personal identification, which in Brazil has the legal
nature of a personality right, is the most legitimate expression of the principles of human dig-
nity. To have your sign, your belonging, and your psychological characteristics adapted to the
reality of your name represents an existential condition of peace and harmony with your being.
Personal identity must be given an interdisciplinary character in order to guarantee greater
satisfaction to the human person.

With regard to protection, one can act in preventive or repressive defense. The term “pre-
ventively” is added to the need for promotional activity of these rights, even before the immi-
nent threat of injury. It is evident that, at any time, one can resort to judicial protection of this
right, since the Federal Constitution did not establish a requirement for jurisdiction conditioned
to the exhaustion of administrative channels. Judicial remedies are available to interested
parties, even in cases where it is possible to obtain extrajudicial protection, since it is at the
discretion of the interested party, as a way to strengthen protection and access to jurisdiction.

However, the emergence of new extrajudicial instruments corroborates the defense of
the rights to personal identity. Besides the range, expressly provided for in the Law of Public
Records, there is also Constitutional Amendment 45/2004, which brought the guarantee of
a reasonable length of process and created the CNJ, the highest administrative body of the
national Judiciary.

By acting administratively and regulating technical standards for extrajudicial registry
offices, the CNJ has enabled access to justice, without the need for proceedings before a judge
or the intervention of the Public Prosecutor’s Office, when it authorized the interested party to
request directly from the natural person'’s civil registry office changes, rectifications, and anno-
tations to personal registry entries, in a clear demonstration of the human dignity vector.

In terms of legislation, it can be concluded that free civil life acts, such as birth and death
certificates and the respective issue of the first copy of these acts, is an instrument that can
also stimulate and promote the exercise of citizenship by having an official record of one’s
name, including for obtaining other rights, such as electoral and Federal Revenue registration,
as well as access to health and education services.

However, it is necessary to note that, even with such extrajudicial measures to promote
human rights, it is verified that there is still a number, including under-registration of civil birth,
especially in the northern region, given the lack of knowledge and misinformation on basic
rights for people to effectively gain the realization of this guarantee.
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It is expressed in the judgment of ADI no. 4275, which established a concrete case in the
public domain, making it possible for transgender persons to have their first name and gender
registered directly in a registry office, without having to undergo a surgical procedure for sex
reassignment, without having to present medical or psychological reports, and without the
need for a lawsuit and an opinion from the Public Prosecutor’s Office.

This judgment gave rise to CNJ'’s Provision no. 73/2018, which represents a breakthrough
for the realization of the right to psychological sex, although it has been silent as to the source
of funding for these services, which has led to difficulties in obtaining free services in natural
person civil registry offices, since most potential interested parties suffer from social and fam-
ily exclusion. In addition, it did not foresee the possibility of a proxy request, but required the
personal appearance of the interested party at the registry office, culminating, in certain cases,
in the impossibility of attendance and infeasibility of access to this service.

It is salutary to teach human rights, dialogue with public policies, in order to establish
effective means of promoting the right to identity, guaranteeing access to effective justice,
expanding extrajudicial measures, and increasing the incidence of free notary public services.
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RESUMO

This study aimed to analyze the relationship between binding judicial precedents and arbitration, regulatory
agencies and parajurisdictional bodies, in order to verify whether in non-jurisdictional environments the prec-
edents also have binding effect. Through bibliographic research, it was possible to verify that, despite the
great doctrinal divergence on the subject, the most appropriate understanding is that according to which the
precedents bind the public administration and arbitration, in compliance with constitutional principles that
are cornerstones in the Brazilian legal system, such as legal certainty and isonomy, as well as for a systemic
coherence between the understandings signed on the same right both in the Judiciary and in extra-jurisdic-
tional environments.
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ABSTRACT

The main objective of this work was to analyze the relation between judicial precedents and arbitration, regu-
latory agencies and parajursdictional bodies, in order to verify if in these non-jurisdictional environments the
precedents have binding effect. Through a bibliographical research, was possible to verify that, in spite of the
great doctrinal divergence about this subject, the more appropriate understanding is that precedents bind the
public administration e the arbitration, due to principles that are corner stones in the brazilian legal system,
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such as legal certainty and isonomy, as well as for there to be systemic coherence between the understandings
made about the same right, both within the Judiciary and in extrajurisdictional environments. However, it's still
necessary that the brazilian system of precedents undergo some adaptations, that this understanding may be
strengthened.

Keywords: Judicial Precedents; Extrajurisdictional; Binding Effect.

1. INTRODUCTION

The system of precedents established in our current Code of Civil Procedure has assumed,
as the tradition already consolidated in the international experience, the vertical and horizontal
linkage. This means that, instituted the precedent, in the manner established by the legislation,
the obligation of attendance is required both in relation to the judges attached to a given Court
and also in relation to the Court itself that edited it.

Even if, on occasion, one disagrees with the obligatory character of precedents, in fact
the introduction of this model in our legal system would have no reason to be other than to
ensure the uniformity of judicial decisions. Uniformity, in turn, presupposes the lack of power
in the application of the normative standards already fixed by the system of production of
precedents understood as a legitimate source. Since progress can be made in refuting all the
central theses of this argument, we will not deal with the subject here.

It is true that the standardization, by the Courts, of legal theses by means of judicial prec-
edents directly impacts on socially relevant issues, which ends up causing a legal regulation
and control of these issues, particularly as regards public services. Dessarte, if a judicial prec-
edent generates these effects in relation to relevant aspects of a particular right, would this
precedent be enforced in extra-jurisdictional environments where there is a conflict over this
same right?

The point in question is to investigate the extent to which it is possible to maintain the
mandatory adoption of precedents in non-jurisdictional environments, or to put it another way,
what is pervasive is the possibility of an extra-jurisdictional binding effect. Therefore, this
essay will demonstrate that the field of precedent is a problematic issue and can have serious
consequences from the point of view of institutionalized conflict resolution.

2. A LINKAGE OF PRECEDENTS

Judicial precedent consists of a previous ruling applied to future cases that have identity
as to factual and legal circumstances. The part of the precedent that gives it binding is called
ratio decidendi. In this sense, Claudia Aparecida Cimardi (2015, p. 43) indicates that:
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[..]itis necessary that, in carrying out the activity of the reasoning elaborated
by the judge, is unveiled the part of the previous decision that effectively must
be observed with binding force. This part of the decision, called ratio deci-
dendi (or holding), can be considered the core of the precedent (emphasis
added by the author).

According to the thoughts of Jean Carlos Dias and Samira Viana Silva, (2017, p. 182),

“la] ratio decidendi is considered to be the binding, binding party of the precedent, in which

the court sets out the essential grounds for the decision and the legal solution of the case,

which can be linked analogously to other cases”. It is interesting the understanding of Hermes
Zanetti Jr. (2017, p. 315) about the role of the Supreme Courts in the theory of precedents:

The theory of precedent is a theory for Supreme Courts. This means two

things: first, that the Supreme Courts are the main recipients of a theory of

precedents because they are vertex cuts and depend on them the uniformity

of the interpretation of the law; second, because also the Supreme Courts

must be linked to the precedents themselves from the point of view of the

argumentative burden to depart from the application of a precedent or over-
come an old precedent in the current application.

This thought corroborates the fact that not only the lower instances are linked to the
precedents emanating from the Supreme Courts, but they themselves, even more correctly,
are linked to them. This is because the Supreme Courts’ respect for their own precedents
demonstrates that the standardization of understandings - in order to ensure consistency and
integrity to the organization - must be taken seriously.

It is imperative to point out that the connection of a previous system is not automatic.
Even in the English tradition the precedent was “born” binding, that is, not even the country
known for having a legal tradition marked by deciding on the basis of precedents had, at its
origin, a system of mandatory precedents. According to Daniel Mitidiero (2017, p. 27),

[...] the meaning of precedent in English law has changed profoundly from its
medieval origins to the contemporary era. It is an evolution that can be well
synthesized in three significant expressions: illustration, persuasion and link-
age (emphasis added).

The author (2017, p. 28-30) teaches that since the Middle Ages judges used precedents
in cases. However, they did so only as a way of illustrating or explaining the Law to be applied
in the specific case, which thus demonstrates the illustrative function of the precedent in the
formation of English law, so that any case was considered precedent, indistinctly. Neil Duxbury
(2008, p. 32-33):

[... ] the notion of precedent which existed in the medieval courts was very
Different from that which was to emerge later. The medieval judicial prec-
edent was, Strictly speaking, Nothing more than the judgment entered on the
plea roll [...] Certainly, a precedent could make an Impression on Lawyers
because it was Evidence of common Learning, but no single precedent would
be accepted as Authority in preference to such Learning. Indeed Although, in
the medieval courts, precedents Were sometimes treated as Evidence of what
the law was commonly Held to be, the Occasional Judge or serjeant would
precedent Remark that precedents must not be mistaken for law.
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In the sixteenth century, more specifically in the early Tudor era (DUXBURY, 2008, p. 33),
the precedents took another step towards linkage. As preleciona Mitidiero (2017, p. 31), the
precedents began to play a slightly more relevant role than before in the decision-making pro-
cess, serving as a criterion for the decision of the case - since they are not contrary to the
Common Law -, thus achieving a persuasive function, which marks the beginning of the theory
of precedent.

In this passage, the judicial precedent came to be seen as evidence of the very existence
of Common Law (MITIDIERO, 2017, p. 32). Duxbury (2008, p. 34) states that “[t]his subtle shift
in emphasis was certainly Evident to Coke in his Commentary upon Littleton: ?our book cases
are the best Proofs what law is [... ]”. That is, there was a great advance between the phases
of transition concerning the linkage of precedent in England, since before the precedent could
never be confused with the law, now it becomes an evidence of what it is.

Although the precedent, in its persuasive phase, had its relevance to the English legal
system, in the words of Mitidiero (2017, p. 35) “the persuasive precedent did not amount to
a standard itself, insofar as it was in the hands of the later judges, while acknowledging that
the precedent conformed to the case, to deny its application to the solution of the case”. This
shows that the merely persuasive character of a precedent is not sufficient grounds for, as
opposed to the interpretative freedom of the magistrates, causing the judges to abandon
their freedom to decide and adopt a precedent not endowed with binding, even though they
should. According to Cimardi (2015, p. 39):

It is important to note that the so-called English doctrine of the Tare decisis
was not born before the eighteenth century, and, despite the different mean-
ings that the expression may have, it corresponds to the principles and rules

that guide the use of precedents and their status as binding authority (Binding
precedent).

In the nineteenth century, therefore, the precedent left its persuasive character and effec-
tively passed to the link, especially from the influence of Bentham and Austin and with the
advent of the Law Reports of 1865 and the Judcature Acts of 1873-1875 (MITIDIERO, 2017,
p. 36). However, it is important to note that for the system of English precedents to reach the
stage in which it is today, there was a long process that began in the nineteenth century.There
is only one case, dated 1898, in which all the Lords of the House of Lords unanimously said
that court precedents were binding. And only in 1966, from a Practice Statment, the Court
understood that it could overcome its precedents (MITIDIERO, 2017, p. 37).

Such facts demonstrate that a system of precedents does not consolidate quickly, many
adaptations and maturation are necessary, both of the Courts, and of society, to understand
and learn to ration and work with precedents, as well as living a culture of valuing the prec-
edent. In the case of Brazil, the first record of binding precedent comes from the Portuguese
seats, at the time of Imperial Brazil. After this, in 1963, through Minister Victor Nunes Leal -
then Minister of the Supreme Court (STF) -, It occurred the creation of case law summaries of
the Supreme Court, which did not have binding character.

Other instruments, whether procedural or constitutional, were created before the Civil
Procedure Code of 2015 (CPC/15), which can be considered as binding precedents. Among
these, are the decisions coming from Direct Action of Unconstitutionality (ADI) and Declara-
tory Action of Constitutionality (ADC), whose Law is from 1999; the binding summary and the
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general repercussion on extraordinary appeal, both instituted by Constitutional Amendment
45/2004; the repetitive special appeal, which was inserted in the Code of Civil Procedure 1973
through a Law of the year 2008.

The objective of the work is not to enter into the details of such institutes, however, it is nec-
essary to recall a fact always commented by the doctrine: the CPC/2015 did not bring the idea
of binding precedents for the first time in recent Brazilian procedural history, which does not rule
out the fact that the novel code has taken a big step towards systematization of matter.

In the words of Ravi Peixoto (2019, p. 138), “[o] CPC/2015 appears as a consolidator of
the previous reforms to try to establish the decisis Stare in Brazilian law”. Such consolidation
took place through a series of articles placed in the new code in order to ensure the applica-
tion of precedents and especially through art. 927, which deals with the obligation to observe
the precedents. The forecast contained in art. 927 of CPC/15 is considered by the doctrine as
a fundamental norm of the new code, although it is not in the list of the first twelve articles of
the Code, because it is not exhaustive. Among other authors, Carlos Frederico Bastos Pereira
(2018, p. 107-110) and Fredie Didier Jr (2017, p. 71).

It should be noted that the formal binding process - that is, the legislative changes that
were made until the CPC/15 was reached - represented the first step in the course of the adap-
tations necessary for a Brazilian system of precedents to be consolidated (PEIXOTO, 2019, p.
140). In fact, assuming that the linkage is a process, that is, it is not something automatic and
that, currently, Brazil goes through a phase of adaptation to a system of binding precedents
and that this is a system with its particularities, to what extent the binding of precedents influ-
ences extra-jurisdictional decision-making environments?

The question is extremely relevant, since the obligation reaches, according to the the-
ory of precedents, the Court that edited the precedent (horizontal effectiveness) and lower
courts and judges (vertical effectiveness). Therefore, traditionally, the effects of the binding
precedent radiate only within the Judiciary. But what about extrajurisdictional sectors that are
affected by court decisions? From then on, the possibility of binding effect in non-jurisdictional
environments will be analyzed.

3. THE IMPACT OF PRECEDENTS
ON ARBITRATION IN LAW

The relationship between arbitration and judicial precedents is very thorny. Long before
the 2015 Civil Procedure Code was in force, it was discussed whether the arbitrators would be
bound by the precedents of the court. However, with the advent of the new code, the discus-
sion has intensified and there are currently at least three distinct positions on this subject.
There are authors who defend the full sovereignty of arbitrators, so that judicial precedents
are not mandatory in relation to arbitration. Other authors, differently, adopt a mixed posi-
tion, advocating the linkage of the arbitrators only to binding summits and decisions of the
Supreme Court in concentrated control. On the other hand, there are those who advocate ref-
ereeing to precedents.
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Romulo Greff Mariani (2018, p. 37) believes that jurisdiction, as a means of social pacifi-
cation, can be exercised by both the judge and the arbitrator. The author says that such activity
has been effectively recognized and that although the judicial activity is typical, it is not exclu-
sive. Moreover, the aforementioned author understands that “arbitration will provide jurisdic-
tion analogous to what would occur if the parties had sought the state judiciary, in what they
resemble, in view of being arbitration, also a mechanism that proclaims the right” (MARIANI,
2018, p. 38-39).

In accordance with Mariani's thought (2018, p. 75), the arbitration process and the
judicial process have in common their “conflict resolution” nature, that is, both seek the
pacification of disputes through an organized path, in such a way that the prerogatives and
guarantees of the parties are respected. However, despite this similarity, they are not con-
fused. According to Ricardo Dalmaso Marques (2013, p. 8), three main premises can be
established regarding arbitration:

[... ]it is important to establish the premises that (i) the arbitration office (in
general, in the international context, and not only as established in the Brazil-
ian legislation by Law No 9.307/1996 consists of a specific system, with its
own rules, and marked, primarily, procedural flexibility and the autonomy of
the will of the parties to the laws that must be applied; (ii) between those rules,
those for the creation and application of precedents or jurisprudence (judicial
or arbitral) also have, in arbitration, nuances quite diverse from those appli-
cable in the judicial sphere, and (iii) the procedural and procedural rites (which
includes the Recursal procedure, based on the hierarchy, and the eminently
procedural tools and remedies) existing.

The understanding of Dalmaso Marques (2013, p. 9) is that when arbitration is elected
as a procedural system to be applied to the specific case, it renounces the state procedural
system and the analysis of the merits by the judiciary, so that this implies the renunciation,
also, the rules and procedural tools that are inherent to the judicial system and that, therefore,
would not extend to the arbitral. From Mariani’s perspective (2018, p. 76-87), the arbitration
procedure would be an autonomous subsystem in relation to the state process and based
on this, highlights three main conclusions: the Code of Civil Procedure does not apply to the
arbitration procedure, judicial precedents also do not apply to arbitration proceedings and the
arbitrator is sovereign in its decisions:

As alogical consequence, it is possible to establish a general rule that the agents involved
in the arbitration are not subject to state institutions, especially for what matters here, the trial
and binding techniques laid down in the state procedural diploma, so that these “precedents”
do not bind the arbitrator. The provisions contained in the current Code of Civil Procedure, as
a rule, do not apply, even if in a supplementary or subsidiary way, to the arbitral procedure,
except where the parties so agree or even provide for the rules applicable to the arbitral proce-
dure (not recommended) (MARIANI, 2018, p. 87).

For the author, to point out that the arbitrator is sovereign in the application of the Law
means to say that it is not linked to the view of the State Judiciary, because even in English
Law, the English Arbitration Act was motivated by the fact that the arbitration is not an annex
of the State Judiciary (MARIANI, 2018, p. 88). However, the precedent, as a technique of uni-
formization of jurisprudence, ends by expressing the view on the concrete application of State
law, a view that the arbitrator may not agree to, and if he does not agree, will be applying the
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law, even if not in the same way as the state judge and will be sovereign to sustain that position
(MARIANI, 2018, p. 88-89).

In addition, the author asserts that the desire for coherence and integrity in the applica-
tion of the law would determine the necessary adoption by the arbitrator of precedents, which,
in his view, would subvert the logic of arbitration for being an undue advance in relation to the
autonomy of the arbitrator, which exercises its function vis-a-vis the parties and not vis-a-vis
the company. Therefore, he would not have the duty to safeguard the integrity or coherence
of the legal order, thus demonstrating that the arbitrator’s relationship with the law is different
from the judge’s relationship with the law (MARIANI, 2018, p. 90).

Therefore, according to the author (2018, p. 91), there is no need to talk about the link-
age of the judicial precedents in the arbitral process, because the procedural law does not
find shelter in the arbitral process (not even in a subsidiary way) and because the arbitrators
are sovereign. Thus, the judicial precedent in relation to arbitral decisions would have merely
persuasive effect, not due to undue interference of the judicial precedent in the arbitration, but
with a view to a natural persuasive influence that precedents possess (MARIANI, 2018, p. 94).
In the words of the author:

Thus, there may be a persuasive effect in the previous state decision, and it is natural that
this is so. [...] Here the authority already mentioned that the past decisions enjoy, with greater
or less force depending on some elements, as the quality of the reasons brought by the deci-
sion. And that’s something you can’t control. If the parties guide their conduct, if the lawyers
make use to build their case and if the arbitrators may, in theory, be influenced by the state
court, there is nothing that can be done to prevent this (MARIANI, 2018, p. 94).

Marcos Serra Netto Fioravanti (2017), on the other hand, takes a mixed position on the
problem. For the author, the binding officers have mandatory observance by the arbitrators, as
well as all the sources of the right chosen by the parties at the time of the arbitration election,
so that summary entries cannot be ignored or contradicted by the arbitrators without distinc-
tion being made (FIORAVANTI, 2017, p. 82).In addition, the author argues that the decisions
of the Supreme Court in concentrated control of constitutionality are mandatory observance
by the arbitrators, since they have erga omnes effect and binding effectiveness. Thus, the
arbitrators must apply them as a way to decide in accordance with the Brazilian legal order, as
expected by the parties that elected the arbitration (FIORAVANTI, 2017, p. 91).

However, as for the other species of precedent listed in art. 927 of CPC/15, the author is
emphatic in declaring that the arbitrators are not bound by such precedents. He defends the
binding of arbitrators to binding summits and the decisions of the Supreme Court in concen-
trated control due to the integrity of the normative system and the arbitration agreement, and
not, according to him, the mistaken idea of application of the Code of Civil Procedure to the
arbitration process, so that the other chances of art. CPC/15 927 are not binding on arbitrators
(FIORAVANTI, 2017, p. 96).

This position, therefore, assumes that among the precedents, as systematized in the cur-
rent Code of Civil Procedure, there are distinct degrees of binding, and only those arising from
constitutional jurisdiction are mandatory. The arguments raised by the author, in a way, refute
the idea defended by the current of the inapplicability of precedents, but it lacks a deeper foun-
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dation derived from the theory of law itself, which, as will be shown below, could not assume
the existence of competing and incompatible regulatory systems.

4. THE IMPACT OF PRECEDENTS ON THE
REGULATION OF PUBLIC SERVICES

Regulatory agencies are considered to be special municipalities in view of certain pecu-
liarities they possess, such as decision-making autonomy, which means that they have a wide
autonomy to decide administrative issues involving regulated agents, as well as the users of
the service regulated by it. That is, the regulatory agencies hold revisional power of their acts
in last administrative instance (CARVALHO FILHO, 2018, p. 577).

Although the decision-making autonomy of these municipalities, nothing prevents the
concessionaires, permissionary or authorized to provide public services, in case of disagree-
ment with the administrative decision, enter the Judiciary with action against these adminis-
trative acts, especially if they are against the legal system, either in contradiction with the law
or with precedent. And, if such acts reach a large number of stakeholders, especially users of
the service, it is entirely possible that a Repetitive Demand Resolution Incident (IRDR) will be
instituted if all the authorization requirements of the installation are met.

In this regard, the great discussion revolves around art. 985, §2°, of CPC/15, which deals
with the relationship between precedents and regulatory agencies. The aforementioned article
stipulates that when the thesis adopted in the outcome of the IRDR judgment deals with the
provision of service granted, permitted or authorised, the decision will be communicated to
the regulatory body, entity or agency responsible for monitoring the effective implementation.

André Guskow Cardoso (2016, p. 12-15) added that the ratio legis would be in the sense
that the communication mentioned in the aforementioned legal provision does not refer to
a command, order or determination to regulatory agencies. For the author, it is, differently, a
communication for such agencies to become aware of the thesis adopted within the scope of
the IRDR, so that such decision would not have binding effect in relation to regulatory agen-
cies.

Another argument contrary to the incidence of precedents in relation to regulatory agen-
cies is the argument of the unconstitutionality of art. 985, §2°, of CPC/15, which is being dis-
cussed in ADI 5492, proposed by the State of Rio de Janeiro in 2016. Weber Luiz de Oliveira
(2019, p. 163) deals with the Law of Regulatory Agencies (Federal Law n° 13,848/2019), which,
in its art. 6°, provides that the amendment of normative acts of general interest of economic
agents, consumers or users of the services provided must be preceded by the Regulatory
Impact Analysis (AIR).Oliveira (2019, p. 164), then, affirms the impossibility of imposing,
through the jurisdictional route, the theses adopted in the trial of repetitive cases to the regula-
tory agencies without prior RIA. In addition to this argument, the author states that the Code
of Civil Procedure usurps the constitutional competence defined in art. 175, sole paragraph,
section |, of the Federal Constitution, as well as in art. 174 of the Magna Carta, in order to
undermine the principle of separation of powers.
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This means that, according to the author, the civil procedural law would not have the
power to assign the judicial decision as would be the way the regulatory agencies act, because
only specific law could do it (OLIVEIRA, 2019, p. 167). However, the understanding of both
authors have inconsistencies. Initially, it should be clarified that the provisions in the art. 985,
§2°, of the Code of Civil Procedure does not refer to a mere communication to be made to
regulatory agencies. On the contrary. The article makes the following mention: «regulatory
agency competent to monitor the effective implementation» (BRASIL, 2015).This means that
the regulatory agency will be communicated, but for it to effectively apply the understanding
conveyed in the decision that established the thesis in IRDR. That is, it will be communicated to
apply understanding to which it is bound, because it has to effectively monitor the application
of the understanding adopted in the decision.

Moreover, regarding the argument of need for prior realization of RIA, it is essential to
clarify that such an argument is inconsistent in systematic and thus practical terms. First, it
must be said that art. 6 of Federal Law 13.848/2019 states that if there is a proposal to amend
a normative act of general interest, this should be preceded by AIR. Normative act to which
the device refers are all normative acts made by the regulatory agencies themselves, in their
regulatory power. Extending the argument, the suggestion would be to subject judicial deci-
sions to a judgment of convenience and opportunity, which is obviously incompatible with the
rule of law. Also,With regard to the argument of separation of powers, there is a consolidated
shared understanding in contemporary studies that judicial control is warranted when deal-
ing with issues in which fundamental rights are under debate, essentially those served by the
public services. This level of judicial review has become everyday, addressing issues ranging
from the realization of the right to health, past the right to education and even achieved social
rights. In this regard Dias (2016, p. 190), in a specific study, pointed out:

It is worth saying that judicial control is a very effective technique of institu-
tional arrangement, in which the Judiciary Power assumes the custody of the
Constitution, being able to exercise this function in order to put it to the Execu-
tive Power and the Legislative Power. We have already demonstrated that the
actions of the Cortes do not represent in itself a violation of the democratic
principle, but a true way of its guarantee from the protection of citizens who
for that democratic purpose compete and interact. Judicial control is closely
related to a constitutional democracy. Since a society is structured in the form
of the rule of law, the political line of conduct is submission to the protection
of fundamental rights. The control of variant political behavior is therefore an
absolutely logical consequence of that system.

Therefore, the contemporary view of control relations between state functions is in no way
incompatible with the judicial action of editing precedents that must be incorporated, obliga-
torily, into the regulatory agenda of regulatory agencies. It is worth saying that the formulation
of precedent is derived from the solution of a jurisdictional conflict that, for this reason, is in
the proper area of action of the Judicial Power, however, before the fundamental nature must
be reinforced by the other state functions.

It should be remembered that the IRDR has as requirements multiplicity of demands (real
or potential), that there is no need for evidentiary instruction, as well as demonstration that if
there is different treatment, there will be break to the isonomy and legal certainty. Therefore, if
there is a matter of mass that deals with service granted, permitted or authorized, but the mat-
ter meets the requirements, the IRDR may be instituted. It also needs to be put in place so that
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there is uniformity of understanding and so that the regulatory agency itself adopts a single
understanding.If the regulatory agency considers that the decision that established the thesis
in the IRDR is mistaken, it can appeal to the Superior Courts. However, according to the under-
standing of Lucas Gil Carneiro Salim, the linkage of the regulatory agencies to the precedents
is essential, as it is necessary to open the dialogue between the judiciary and the regulatory
agencies, in order to avoid actions and, perhaps increase the efficiency of the court. See:
As previously demonstrated in the CNJ Report, “100 largest litigants”, 24% of
the 100 million processes analyzed refer to telephone companies and utili-
ties. In these terms, it is essential to open dialogue between the judiciary and
the regulatory agencies, precisely in order to avoid mass litigation, when mat-
ters can be decided within the internal administrative framework of the super-
visory bodies. (SALIM, 2015, p. 11).

Thus, it is undeniable that the understanding according to which the regulatory agencies
are linked to the precedents is the most correct, in view of the observance of something very
expensive to the Civil Procedure Code of 2015 and to the whole legal order: the standardiza-
tion of understandings.

5. THE IMPACT OF THE PRECEDENTS BEFORE
THE PARAJURISDICTIONAL COURTS

Parajurisdictional bodies, in a broad sense, are administrative units separate from the
Judiciary and the Legislative. For the purposes of this work, the term “parajurisdictional” is
used specifically to characterize administrative bodies competent to judge - administratively
- appeals.In this article, given the multiplicity of bodies with such functions, the relationship
of the judicial precedents with the decision process of the Administrative Council of Fiscal
Resources (CARF) will be examined, which, however, can be widely extrapolated to other
administrative instances. Before properly entering the relation of precedents with CARF, it is
interesting to clarify the understanding expressed by Weber Luiz de Oliveira about the applica-
tion of precedents in the Public Administration.

According to Oliveira (2019, p. 232-234), only the precedents provided in art. 927 of
CPC/15 are applicable to public administration. However, the author makes an unnecessary
differentiation between directly and indirectly binding precedents. For the aforementioned
doctrinaire, the directly binding precedents are only the binding summary and the decisions
in concentrated control, since there is constitutional authorization for them to be applied in
relation to the Public Administration.The indirectly binding, on the other hand, are the remain-
ing ones, which would depend on the edition of an authorizing law, that is, it should be edited
law that allows the application of the other precedents to the Public Administration. Such a
position is mistaken.First of all, one should not differentiate between the precedents, as if one
had greater strength than the other. Furthermore, a systematic interpretation of the precedent
system should be established. The actions of concentrated control and binding summary were
created, respectively, in 1999 and 2004, at which time a whole system of precedents had not
yet been considered.
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This idea matured over the years and other types of precedents were introduced, gradu-
ally, as shown in the second topic. With the advent of the 2015 Civil Process Code, such a
system was implemented. Therefore, the systematic reading would be in the sense of inter-
preting, in the light of the Federal Constitution, the other precedents as also linked to the Pub-
lic Administration.There are not now only two types of precedent, there are several, of equal
weight of the summits and decisions of concentrated control, and they should be interpreted
as binding in relation to the Public Administration. Even, the CARF, in its internal regulations,
provides in art. 62 that CARF advisers may not depart from understanding treaty, international
agreement, law or decree on the grounds of unconstitutionality, unless one of these normative
acts substantiate tax credit subject to binding summary or decision of the Superior Court of
Justice (STJ) or Supreme Court (STF) in repetitive appeals.

Such a forecast is so serious that it is supported by art. 45 of the aforementioned regi-
ment, according to which the counselor who fails to comply with the provisions of art. 62,
may lose the mandate. In addition, there is the forecast in art. 80 that the decisions made in
disagreement with binding summary or decision of the STJ or STF in repetitive appeals are
void. However, according to the lessons of Cassiano Menke (2018, p. 93), there are two types
of normative force, a formal and a material:

Formal normative force is the binding effect of which the precedent is
endowed as a result of express legal provision. These are the situations in
which normative statements establish the binding of a certain body to the
precedents. An example of this formal link is in art. 62 of the Internal Rules of
CARF. Note that, in the hypotheses listed by the aforementioned device, it is
due to the members of CARF follow the judicial precedents. Material norma-
tive force, on the other hand, stems from the content of the decision and its
prolator organ (AVILA, 2014b, p. 498). The binding nature of the precedent,
in this case, stems from the wish to remain and the definitive nature of these
decisions. This is because they have content capable of being universalized
to solve similar cases. It also comes from the fact that they were delivered by
supreme courts, which, according to CF/88, is responsible for giving the last
word in certain matters.

According to the author, in most CARF decisions, only the formal normative force is admit-
ted, that is, CARF understands to be bound only in the hypotheses foreseen in art. 62 of the
Internal Rules of Procedure of the Administrative Council of Fiscal Resources (RICARF), so
that it would not have the duty to adopt other types of precedents. Egon Bockmann Moreira
(2016, p. 321) peremptorily states that it is no longer possible to make administrative deci-
sions that are inconsistent with the case law:

Thus, the time has passed when it could be considered of prestige to admin-
istrative decisions in disregard of jurisprudence. Such obligation of knowl-
edge and obedience is cogent and externalized from various angles. On the
one hand, there is a duty to “standardize its jurisprudence and keep it sta-
ble, upright and consistent” (art. 926). This device is of high relevance in the
administrative process: in the case of administrative courts, the cogent rule
of uniformization (quality of something that does not vary in form or content),
stabilization (firmness, solidity, constancy and predictability) appliesintegrity
(maintenance of its fullness, without aggression) and coherence (cohesion,
comprehensibility and respect for consequences) of collegiate decisions
(emphasis added by the author).

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 73-87 ¢ 2020

83



Jean Carlos Dias

Moreover, the author (2016, p. 322-323) demonstrates that the duties contained in the art.
926 of CPC/15 aims to preserve the principle of legal certainty and that the Courts, including
the administrative ones, must preserve their jurisprudence, since this is also a way of ensur-
ing internal stability, in order to achieve a level of reduction of procedural costs, such as time,
volume of proceedings and appeals, etc. And concludes that:
Soon, all administrative bodies and entities equivalent to Courts - rectius:
colegiados decisorios -, without exception, from the Courts of Auditors to the
National Council of Justice (CNJ), passing through the Administrative Council
of Economic Defense (CADE)as well as advice from taxpayers, Internal Affairs
and regulatory agencies, has been assigned the procedural duty to enhance
legal certainty stemming from the stability of previous decisions, which need
to become uniform over time (the same form and decision-making content)
(emphasis added by the author).

Therefore, in view of the principle of legal certainty, the precedents contained in Art. 927
of CPC/15 must be applied by the Public Administration, especially by the Administrative
Courts. This is an extremely necessary application, so that there is a consistency of under-
standings between the judiciary and these courts, so that disputes can be resolved promptly
in the Administrative Courts, with a view to avoiding new demands.
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6. BY ASYSTEMATIC APPROACH TO LEGAL
RULES DERIVED FROM PRECEDENTS.

The current stage of the Theory of Law argues for a comprehensive vision of the juridical
phenomenon, as much as possible, seeking a uniformity in the recognition of norms and their
application. Profoundly different approaches assume the integrative perspective when estab-
lishing criteria that select the standards that, being legal, should be considered mandatory, and
therefore be applied by all bodies with authority.Although one cannot summarize all possible
theoretical variables here, an illustrative exposition may be adequate to demonstrate that any
conception of contemporary law would support a uniform understanding of the norms derived
from precedents. It is in this sense that Dworkin, in a non-positivist view, demands that the
solutions constructed by the applicators should be integral, taking into account the historical
argumentative theme, under penalty of being considered illegitimate. In this sense, Dias (2019,
p. 98) teaches:

It is in this sense that Porto Macedo points out: “For Dworkin, the interpreta-
tion of law means to see law as a coherent body, integrated and articulated to
an intentionality (which is not confused with the intention of legislators). For
him, the description of the measure of the normativity of law presupposes and
requires the incorporation of an interpretative dimension”. This explains why
the correction of a response is theoretically possible within a proposal that
rejects external criteria of correction and requires that conceptual definitions

and their practical articulation depend on an interpretative practice conceived
in such a way that the due contextualization leads to correct answers.

Therefore, as an integrated normative body, there can be no decisions that recognise
84 rights in one area and, at the same time, deny them in another. Within the framework of Dwor-
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kinian thinking, such a system cannot be called Law.In the extreme, that of the exclusive posi-
tivists, the definition of the legal system also depends on a system of recognition that gives
unity to law, in this exact sense, even under a positivist approach, the coexistence of partially
existing decision-making standards could not be accepted. In this sense Dias (2019, p. 148),
analyzing the thought of Joseph Raz, points out:
Raz, however, emphasizes that the key to the identification of an institutional-
ized system is not in the investigation of the organs that create the norms, but
in those that apply them, because they indicate which norms are effectively in
force. In this particular case, the aim is to refute the thesis of the normative
nature of the source at the legislative level and to justify the multiplicity of
recognition rules. These implementing bodies are decisive for the characteri-
sation of a system of norms as institutional, as they ensure the unity of the
system, since: a) they establish individual standards of conduct; b) they apply
existing norms; c) they exercise binding determinations; that is, that should be
decided regardless of the recipient’s consent.

The above counterpoint made, between extremes of the current Theory of Law, does not
exclude the fact that other competing theories, starting from distinct premises and own formu-
lations, in no way admit the possibility of coexistence of cogent and non-acogent rules on the
same right. Although in none of the fields of incidence previously presented there is unanimity
of understanding, an approach from the Theory of Law suggests that one cannot admit a par-
tial incidence or no incidence of precedents in the decision-making environments examined.

7. CONCLUSIONS

In view of the different positions exposed, it can be seen that the theme addressed is
not peaceful. However, the most correct understanding on the main issue that pervades this
article is that the precedents are mandatory not only in the jurisdictional context, but also for
the Public Administration, either for parajurisdictional courts, such as CARF, be for regula-
tory agencies, especially in the case provided for in art. 985, §2°, of CPC/15, in addition to
being binding on arbitrators.Thus, Administrative Courts, regulatory agencies and arbitrators
are subject to legal precedents due to basic principles of our legal system, such as legal cer-
tainty and isonomy. However, not only does respect for such principles lead to the unspeak-
able conclusion that judicial precedents are binding in non-jurisdictional environments, but in
particular from an analysis of different positions within the Theory of Law, which point to an
integrity (Ronald Dworkin) or unity (Joseph Raz) of the Law, so that the concomitant existence
of diametrically opposed positions in relation to the same right is not admitted.as far as the
Public Administration is concerned, if the judicial precedents were effectively adopted and
the understanding that they are binding prevailed, there would be greater legal certainty and
stability between the decisions of the Judiciary and the Public Administration, without this rep-
resenting an affront to the separation of powers, because the applied understanding would not
be a command of the Judiciary to the Executive, but rather the application of the law in force,
uniformly, in both spheres.The arbitrator, on the other hand, remains sovereign under the terms
of the arbitration agreement, but he must bind himself to the judicial precedents precisely for
the sake of systemic coherence, for he cannot rule contrary to the law, ignoring the precedents
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that have become, over the years, the primary source of law.The regulatory agencies, on the
other hand, continue to have autonomy of decision-making as municipalities under special
arrangements. The binding of precedents in relation to regulatory agencies does not mean the
withdrawal of this autonomy. Differently, it represents the compatibility of the administrative
and normative acts of these agencies in relation to the law and the precedents, because the
ultimate purpose of art. 985, § 2°, of the CPC/15 is the improvement of the provision of pub-
lic services and their own regulation, in order to better guarantee the rights of users.For this
association to occur in the extrajurisdictional context, it is necessary, however, that, as stated
in the second topic, the system of Brazilian precedents continue going through its adaptation
process, since many adjustments are still necessary.
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ABSTRACT

This is a qualitative study based on content analysis, about the legality of normative acts issued by Brazilian
Regulatory Agencies. It aims to analyze, in the light of the Federal Constitution, the limitation of the normative
power of environmental agencies, using the discourse analysis of Direct Actions of Unconstitutionality (ADI)
that were proposed against normative acts of this nature. From this analysis, we also sought to understand
the motivation of the decisions handed down in the ADIs, whether by motivations of a legal nature aiming at
the application of constitutional precepts or motivated by acts of will resulting from individual purposes. It
was concluded that the judicial decisions and administrative resolutions studied are biased, sometimes pri-
oritizing the private interest over the collective interest.
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RESUMO

Trata-se de estudo qualitativo a partir da andlise de conteudo, acerca da legalidade dos atos normativos
emitidos pelas Agéncias Reguladoras brasileiras. Tem como objetivo analisar a luz da Constituicdo Federal
a limitagcdo do poder normativo das agencias ambientais, utilizando a andlise de discurso das A¢é6es Diretas
de Inconstitucionalidade (ADI) que foram propostas contra atos normativos desta natureza. Dessa andlise
buscou-se também entender a motivagdo das decisdes proferidas nas ADIs, se por motivagbes de cunho legal
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visando a aplicagdo dos preceitos constitucionais ou motivadas por atos de vontade decorrentes de propdsitos
individuais. Concluiu-se que as decisées judiciais e resolugcbes administrativas estudadas sdo tendenciosas,
por vezes, priorizando o interesse privado em detrimento do interesse coletivo.

Palavras-chave: Constitucionalidade. Agéncias Reguladoras. Poder Normativo.

1. INITIAL CONSIDERATIONS

The separation of powers, the basic principle of Brazilian democracy, is nowadays an
arduous task, made difficult by various interpretations of the constitutional text. At this point
a question arises: Does the will of the people prevail? Is the original constituent power extra-
legal or political? These questions arise because there is a marked judicial activism, which
sometimes results in politicized interpretations of the Federal Constitution.

The study’s main objective is to analyze, in light of the Federal Constitution, the limitation
of the normative power of environmental agencies. Its secondary objectives are: a) to identify
the environmental agencies/bodies with normative power; b) to verify in the constitutional text
the legal provision of the competence of these institutions to regulate and its limitations; c)
to identify the existing environmental norms not issued by the legislative power and its scope;
and d) to verify if there are lawsuits in the judiciary claiming the unconstitutionality of environ-
mental norms issued by regulatory agencies.

The analysis of the normative power of environmental agencies in light of the Federal
Constitution, as well as the multiple realities that the judicial system encompasses, allows for
a reflection on the performance of these institutions.

Three regulatory agencies were selected due to the social role they play, the high number
of resolutions that are issued by these agencies and mainly because they are constant targets
of Direct Unconstitutionality Actions (ADI, in the Portuguese acronym), they are: the National
Council of Justice (CNJ, in the Portuguese acronym), the National Health Surveillance Agency
(ANVISA, in the Portuguese acronym) and the Brazilian Institute of Environment and Renew-
able Natural Resources (IBAMA, in the Portuguese acronym). In this paper we will analyze their
constitutional functions, as well as the legitimacy or illegitimacy of the actions of these bod-
ies, through the analysis of resolutions adopted by them. The aim is to demonstrate whether
the Regulatory Agencies respect the constitutional limits imposed on them, and if they exceed
these limits, whether the necessary measures are taken by the competent authorities in an
impartial manner.

Therefore, through the content analysis of the decisions pertinent to the subject, we tried
to understand if the Constitutional text referring to the competencies and attributions of the
Regulatory Agencies is interpreted by virtue of legal precepts or if the diverse interpretations
are the result of a way to protect the interest of some social groups, fomenting even more the
insecurity, not only legal, but also political and moral, that accompanies the current society.
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2. MATERIAL AND METHODS

Initially it was identified which environmental agencies/bodies in Brazil have regulatory
and disciplinary power. Then, the constitutional text was read in order to seek the legal support
for these agencies to issue these rules and, in this sense, to verify if the public administration
can require their compliance as a legal precept.

After determining the legal grounds for the normative action of the environmental agen-
cies/bodies, a search was made for the regulations issued by these bodies, verifying their legal
purpose and scope and the relationship with the existence of federal, state, or municipal laws
that deal with the same theme that the normative act regulates.

Finally, a theoretical discussion was held, in the light of the constitutional text, about the
legality of normative acts issued by environmental agencies/agencies, using as background
for the discussion possible direct actions of unconstitutionality of normative acts of this
nature, which were interpreted based on content analysis.

3. REGULATORY AGENCIES: CONCEPT
AND ATTRIBUTIONS

The regulatory agencies, nowadays with strong presence in the Brazilian administrative
structure, began to be outlined in England in 1834, when they used, for the first time, the word
“agency” to refer to a regulatory entity of a certain economic activity. However, it was in the
United States of America (USA) that the use of autonomous agencies to regulate economic
activities was consolidated. Ferreira Filho teaches us that

In the United States, since the nineteenth century decentralized entities
emerged, with a regulatory function for specific activities. The first of these
was the Interstate Commerce Commission, established in 1887. (...) They are
generically called agencies. This term, as defined by the Administrative Proce-
dures Act of 1946, designates any entity that participates in the “authority of
the Government of the United States (...) with the exclusion of Congress and
the Courts”. (FERREIRA FILHO, 2002, p. 63)

In Brazil, regulatory agencies emerged in the mid-1990s, during the government of Fer-
nando Henrique Cardoso. Due to the need to decentralize the monopoly that the State held
over some economic activities, agencies were set up to supervise these services. Based on
this reality, regulatory agencies were created to discipline the players in the economic sce-
nario, curb excesses, foster development, reconcile conflicting interests, allow fair exchanges,
all in order to protect the market, in the absence of which both users/consumers, providers/
investors and the State are harmed. The Brazilian legislator instituted the regulatory agencies
in the form of Autarchy, however, when granting them regulatory power, it differentiated them
from the existing ones in our legal system - and gave them the denomination of Autarchies of
Special Regime (FERREIRA FILHO, 2002).

The legal concept of Autarchy is found in Article 5, I, of Decree-Law No. 200, of February
25, 1967, which defines it as: “an autonomous service, created by law, with its own legal per-
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sonality, assets, and revenue, to perform activities typical of the Public Administration, which
require, for their best operation, decentralized administrative and financial management”
(BRASIL, 1967).

According to Di Pietro (2016), there is consensus among scholars that autarchies have
the following characteristics: Creation by law; Public legal personality; Capacity for self-admin-
istration; Specialization of purposes or activities; Subjection to control or guardianship. As
previously mentioned, the regulatory agencies have a special regime, as explained by Moraes:

In Brazil, the Regulatory Agencies were constituted as autarchies of special regime inte-
grating the indirect administration, linked to the Ministry competent to deal with the respective
activity, although characterized by administrative independence, absence of hierarchical sub-
ordination, fixed term of office and stability; absence of the possibility of dismissal ad nutum
of its leaders and financial autonomy. (MORAES, 2002, p. 35)

However, this special regime to which agencies are subjected is subject to criticism, Di
Pietro (2016, p. 89) understands that:

It is often said that regulatory agencies enjoy a certain margin of indepen-
dence in relation to the three branches of government: (a) in relation to the
Legislative Branch, because they have a normative function, which justifies
the name regulatory body or regulatory agency; (b) in relation to the Executive
Branch, because the rules and decisions cannot be changed or reviewed by
authorities outside the agency itself; (c) in relation to the Judiciary Branch,
because they have a quasi-judicial function in the sense that they resolve,
within the scope of the activities controlled by the agency, disputes between
the various delegates who perform public service through concession, per-
mission or authorization and between these and the users of the respective
services. (DI PIETRO, 2016, p. 89)

However, these different “configurations” do not keep agencies away from the Brazilian
Constitutional Regime, on the contrary, they should be in harmony with the Three Powers,
since agencies are controlled by them, as well as by the Federal Audit Court.

The regulatory agencies, in relation to the segment in which they operate, are endowed
with regulatory, supervisory, sanctioning and conflict mediation powers. Besides these pow-
ers, common to all regulatory agencies, others may be conferred by law for the benefit of the
exercise of their functions. This is the case of the power to declare the public utility of certain
goods for the implementation of electric power facilities, and the power to grant the operation
of public services or the use of public goods.

The Magna Carta of 1988, provides in its Article 5, Il, that “no one is obliged to do or not to
do something except by virtue of law”; and further in Article 84, IV, informs that: “It is privately
up to the President of the Republic to sanction, promulgate and make the laws public, as well
as to issue decrees and regulations for their faithful execution” (BRASIL, 1988). At this point,
doubts and criticisms arise about the legality of the resolutions issued by Regulatory Agencies.

The Administration is obliged to exercise the power conferred on it by law, within the lim-
its of the law. There is no discretionary power, since without the exercise of power, either the
administrative act is not perfected, or it is perfected in a flawed manner, or, even if not flawed,
it does not reach the expected public purpose. The powers granted to Regulatory Agencies are
fundamental to the performance of their activities. That is why the laws that establish regula-
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tory agencies grant them the power to issue normative acts. Much has been debated about the
nature of the normative acts issued by these agencies, and there are several positions. For the
purposes of this study, some of them were examined.

Based on the Theory of Implicit Powers4, Aragédo (2002) concludes that it is possible
for agencies that are part of the Executive Branch to issue autonomous regulations5. The
hypothesis does not violate article 84, item IV, of the Constitution, because regulatory author-
ity is not exclusive to the Chief Executive Branch, and is often granted by law to other admin-
istrative bodies. The regulatory agencies, thus, exercise regulatory power with the purpose of
concretely translating the concepts, the purposes and the abstract parameters contained in
the law. Justem Filho (2002) understands that the abstract normative aptitude derives from
the regulatory power held by the Chief Executive. The regulatory function belongs to the State,
which exercises it through its non-personalized agencies (direct administration) or creates
autonomous entities for this purpose (indirect administration).

In this second hypothesis, the regulatory function, with the inherent duties-powers, will
be transferred to the customized entity. By virtue of the delegation operated, the agency may
issue regulatory decrees that aim to facilitate the execution of the law.

For Di Pietro (2016), the generic and abstract rules issued by regulatory agencies expressly
derive from the law. They do not constitute manifestation of regulatory power because such
power was granted by the Constitution, privately, to the Chief Executive. Its delegation, in the
hypotheses in which it is admitted, requires a manifestation of will from the holder of the
competence, which, in the hypothesis examined, is not the legislator. The existence of con-
stitutional support for autonomous regulation is ruled out, so that the agencies cannot issue
norms in relation to subjects that are not covered by law. In other words, they cannot innovate
in the legal field without a provision in the law.

Furtado (2007) sees in the regulatory power of agencies the exercise of administrative
discretion. The regulatory power is exclusive to the Chief Executive, and, once exercised, is
mandatory to all Administration. As a corollary, no agency, even if independent, can issue rules
that overlap with the regulating decree. However, the law and the regulation do not always pro-
vide the best solution for the specific case. Therefore, the normative power of the independent
regulatory agency arises, to use its technical knowledge to adopt the most adequate solution.

Starting from the distinction between regulatory function and regulating function, he
affirms that the normative power of the agency is not to be confused with the regulatory power
of the Chief Executive Officer. The regulatory function is eminently political, involving the inter-
pretation of the law and the creation of mechanisms for its execution, which includes the
elucidation of terms and concepts, and the establishment of procedures and routines. The
regulating function, on the other hand, eminently administrative, aims to discipline a particular
economic segment in order to ensure the proper functioning of the market (Guerra, 2012).

The regulatory function is exhausted in the issuance of the normative act that comple-
ments the law. The regulating function has in the issuance of a normative act the partial per-
formance of its attributions. In this sense, the normative power of the regulating agency is
merely instrumental, while the regulatory power is the exercise of constitutional competence
and autonomous emanation of political power. Thus, the thesis of delegation of powers is
ruled out.
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Despite the various positions, a majority opinion has not yet been formed on the subject,
in this sense, the courts that have analyzed these cases have considered the normative action
of the agencies to be legitimate. What is understood through the constitutional text and spe-
cific legislation of the Regulatory Agencies is that the normative acts issued by them have a
secondary nature, since they are exercised through existing laws.

However, an observation should be made regarding the subservience to the regulating
decree. The exercise of normative activity, whether for the production of primary or secondary
norms, is not a simple task. It requires reflection, debate, consideration of consequences, and
sometimes the availability of resources. When dealing with a law, the debate takes place in the
parliamentary arena; when dealing with an interna corporis act (such as internal regulations,
legislative decrees, etc.), the discussion takes place among peers; and when dealing with an
administrative normative act, the hearing of the technical areas involved is necessary. Norma-
tive activity cannot be rushed, under penalty of causing untold harm.

As previously stated, the regulatory agencies are established by law, and it is according
to these that the greater or lesser amplitude of power conferred to them is given. The regula-
tory power is common to all agencies, and it is from this that the name “Regulatory Agencies”
appears. They are granted the power to regulate through general and abstract infralegal nor-
mative acts, which may limit rights and impose obligations related to the regulated activity.
Mendes (2000) explains that:

Possessing normative power, then, we will consider the entity as a regulatory
agency. This will be, therefore, not the entity that simply exercises regulation
in any of the forms, but, above all, the one that has competence to produce

general and abstract rules that directly interfere in the sphere of private law.
(MENDES, 2000, p. 97).

We conclude that the normative power is inherent to the Agencies’ activities and, as long
as these regulations are technical in nature and do not contradict rights and guarantees of
constitutional nature, they would not suffer from illegality. Corroborating our understanding,
Motta (2000) teaches us that:

It would then be up to the regulatory agencies to issue administrative acts on
strictly technical matters, without innovating the legal system. The standards
would then be outlined in the laws. The laws creating the regulatory agencies
establish the general bazilaments of regulation in telecommunications, for
example, and it would be up to the regulatory agency, in the exercise of its
normative function, to particularize the rule, providing the details for its imple-
mentation, preferably in technical matters. (MOTTA, 2000, p. 46)

In Brazil, as time went by, the figure of the Regulatory Agencies became more and more
present and comprehensive due to the changes in the organization of the administrative struc-
ture of the State itself. There is an increasing number of public services that are granted or
delegated to the private sector, leading to a need for greater supervision of services by the
Administration. Furthermore, the political moment that the country is going through “pres-
sures” our authorities to take attitudes that allow the public machine to work more efficiently,
and it is in this scenario that the Regulatory Agencies have been gaining more space. In this
paper we will study resolutions issued by two Brazilian Regulatory Agencies linked to different
Branches of Power, in order to verify whether they preserve the principles by which the agen-
cies were created or whether they are going beyond the power they hold and for what reasons.
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3.1 NATIONAL COUNCIL OF JUSTICE: BEYOND NORMATIVE POWER?

In the mid 90’s Brazil was marked by a dissatisfaction of the population in relation to the
Judiciary, and the need for an external control of its activity. As a result, Constitutional Amend-
ment No. 45, known as the “Judiciary Reform”, arose, which established the National Council
of Justice (CNJ), an administrative body with the function of external control of the activities
of the Brazilian Judiciary, and which became an administrative arm of internal control of the
STF over the entire judiciary.

The structure and competencies of the CNJ are described in article 103-b of the Federal
Constitution, and the competencies are specifically described, in clauses | to VII, of §4 of that
article as follows:

| watch over the autonomy of the Judiciary and the compliance with the Stat-
ute of the Judiciary, and may issue regulatory acts, within the scope of its
competence, or recommend measures;

Il zeal for the observance of art. 37 and examine, ex officio or upon provoca-
tion, the legality of administrative acts practiced by members or agencies of
the Judiciary, being able to deconstitute them, review them, or set a deadline
for the adoption of measures required for the exact observance of the law,
without prejudice to the competence of the Federal Audit Court;

Il to receive and hear complaints against members or agencies of the Judi-
ciary, including its auxiliary services, notary and registry services rendering
agencies that operate by delegation of the public power or are officialized,
without prejudice to the disciplinary and correctional competence of the
courts, being able to evoke disciplinary proceedings in progress and to deter-
mine removal, availability, or retirement with allowances or provisions pro-
portional to the time of service and to apply other administrative sanctions,
ensuring ample defense;

IV to represent the Public Prosecution Service, in the case of crime against the
public administration or abuse of authority;

V to review, ex officio or upon provocation, the disciplinary proceedings of
judges and court members tried less than a year ago;

VI to elaborate every six months a statistical report on cases and sentences
rendered, per unit of the Federation, in the different organs of the Judiciary;

VIl prepare an annual report, proposing the measures it deems necessary, on
the situation of the Judiciary in the country and the Council’s activities, which
must be part of a message from the President of the Supreme Court to be
sent to the National Congress at the opening of the legislative session (BRA-
SIL, 1988, Art. 103-b, §4, 1 - VII).

Through the understanding of the attributions given to the CNJ by the constitution, it is
understood that the CNJ was instituted with the purpose of exercising an administrative con-
trol of the Judiciary, due to flaws that it had been pointing out, sometimes failing to effectively
comply with constitutional principles. Hodiernamente arises many criticisms in the perfor-
mance of the Council, because it is understood that sometimes it goes beyond its powers,
usurping typical functions of the legislative and even of the judiciary itself.
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On October 18, 2005, Resolution no. 07 was issued by the CNJ, which, according to its
terms of reference: “Disciplines the exercise of positions, jobs and functions by relatives,
spouses and companions of judges and public servants in management and advisory posi-
tions in the organs of the Judiciary and makes other provisions” (NATIONAL COUNCIL OF
JUSTICE, 2005). As a way to implement the principles described in Article 37 of the Federal
Constitution, among them impersonality, efficiency, administrative morality, among others.

There were and still are many controversies regarding the aforementioned resolution,
because the CNJ was established as an Administrative body, being a judicial body, but not a
jurisdictional one. According to Sampaio (2007, p. 35)

The National Council of Justice is an administrative-constitutional body of the
Judicial Power of the Federative Republic of Brazil with semi-autonomous sta-
tus or relative autonomy. The constitutional stature derives from its presence
in the text of the Constitution. The administrative nature is given by the list of
attributions provided in the constitutional article 103-B, § 4, which escape the
framework, obviously, legislative, since it cannot innovate the legal order as
author of normative act, general and abstract, and, by submitting to judicial
control, even if by the STF, escapes the jurisdictional feature (SAMPAIQ, 2007,
p. 37).

The Internal Rules of the CNJ in article 102, informs that: “The Plenary may, by abso-
lute majority, issue normative acts, through Resolutions, Instructions or Administrative State-
ments, and also Recommendations.” [emphasis added] (National Council of Justice, 2009).
Now the internal regulation itself tells us that the Normative Acts issued by the Council should
be only of administrative nature, thus Resolution No. 07 of 2005, would be contrary to the Fed-
eral Constitution, given its normative character.

As a consequence of the discussion about the constitutionality or otherwise of Resolu-
tion no. 7 of 2005, a Constitutionality Action no. 12 (ADC 12 DF) was proposed, in whose judg-
ment the STF upheld its validity, by majority vote. Reporting Justice Carlos Ayres Britto in his
vote emphasizes that: “the CNJ did not invade the area reserved to the Legislative Branch, but
limited itself to exercising the constitutional powers that were reserved to it” (STF, 2009), con-
cluding that the resolution affects the provisions of article 103-b of the Federal Constitution,
and is therefore constitutional.

The dissenting vote was cast by Justice Marco Aurélio, who made some important obser-
vations that were apparently ignored by his colleagues. According to him: “The CNJ, when
issuing the Resolution, did so totally outside the powers provided for in the Federal Constitu-
tion, and | do not see the possibility of granting an injunction that ends up empowering the
Resolution of the Council itself”, stressing that the Council has an administrative nature and
not a jurisdictional one (STF, 2009).

Itis understood that the Resolution issued by the National Council of Justice was intended
to apply the constitutional principles, reduce problems related to corruption and consequently
improve the service provided by the Judiciary. As previously stated, the Regulatory Agencies,
in this case the CNJ, have an administrative nature and are not empowered to issue resolu-
tions with normative force beyond their jurisdiction, emphasizing the exercise of the atypical
function of the Powers.
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3.2 NATIONAL HEALTH SURVEILLANCE AGENCY:
PUBLIC HEALTH PROTECTION.

During the Middle Ages there was an increase in the concentration of the population in
the cities, without the cities offering adequate hygiene, housing, and food conditions to meet
this growing demand. Given this situation, in which the basic conditions of the population were
not met, there was a proliferation of diseases. As time went by, it became clear that these dis-
eases were mostly caused by contaminated food and water.

From this observation, an inspection started in the markets, warehouses and ships that
transported food. During the Second World War, with all the bacteriological discoveries, this
type of inspection was articulated in order to protect the health of the population. Brazil in
the 80s already had VISA - Sanitary Surveillance - and due to popular participation, soon the
National Agency for Sanitary Surveillance (ANVISA) was created (PORTAL EDUCACAO - Edu-
cation Portal, 2017).

ANVISA was established by Law 9.782 of January 26, 1999, having the legal nature of an
Autarchy under a Special Regime, and, as stated in the sole paragraph of Article 3 of that Law:
“is a regulatory agency characterized by administrative independence, stability of its leaders
during the period of their mandate and financial autonomy, and is linked to the Ministry of
Health” (BRAZIL, 1999). As previously mentioned, the inspection of products arose as a result
of human need, and it was through the improvement of this inspection that the Regulatory
Agency emerged in order to improve the quality of life and protect the health of the population,
as follows:

Art. 6 The Agency will have the institutional purpose of promoting the pro-
tection of the population’s health, through the sanitary control of the produc-
tion and marketing of products and services subject to sanitary surveillance,

including the environments, processes, inputs and technologies related to
them, as well as the control of ports, airports and borders (BRASIL, 1999).

ANVISA’s activities include health regulation and economic regulation of the market. The
competencies of this regulatory agency are mainly listed in Articles 7 and 8, and their respec-
tive paragraphs and sections of the law that created it:

Art. 7 The Agency is responsible for the implementation and execution of the
provisions in items Il to VIl of art. 2 of this Law, and must:

XV - to prohibit the manufacture, importation, storage, distribution, and com-
mercialization of products and inputs, in case of violation of the pertinent leg-
islation or imminent risk to health;

Art. 8 It is the Agency’s responsibility, in compliance with the legislation in
effect, to regulate, control, and supervise products and services that involve
risk to public health. (our emphasis)

X - cigarettes, cigarillos, cigars and any other smoking product, whether or
not derived from tobacco (emphasis added), (BRASIL, 1999).
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As already discussed, the Regulatory Agencies have the role of inspecting products and
public services. In the case of ANVISA, these services and products are closely related to the
quality of life and health of the population, being a serious matter of national and international
interest, so much so that a specialized agency was created to regulate and supervise the qual-
ity of services and products related to sanitary surveillance. This regulation and supervision
occurs mainly through the Resolutions of the Collegiate Directorate (RDCs), as follows:

Art. 15 - The Collegiate Directorate is responsible for

Il - issue norms on matters within the Agency’s competence, which must be
accompanied by technical justifications and, whenever possible, by studies of
economic and technical impact on the regulated sector and impact on public
health, this requirement being waived in cases of serious risk to public health
(BRASIL, 1999).

On March 15,2012, ANVISA published the RDC No. 14, which provides for maximum lim-
its of tar, nicotine and carbon monoxide in cigarettes and the restriction on the use of addi-
tives in tobacco products, and makes other provisions. This resolution prohibited the use of
most additives in all tobacco products, with the intention of making them less attractive for
consumption, since the additives would have the role of disguising the bad taste of nicotine
and reduce the smoke coming from the cigarettes, therefore the use of tobacco products and
the incidence of new smokers would decrease. The resolution finally granted a period of 18
months for manufacturers and importers of tobacco products to comply with it.

There was a lot of commotion at the time of the publication of the resolution cited above,
especially in the industry. The Interstate Tobacco Industry Union (SINDITABACO, in the Portu-
guese acronym), filed a lawsuit requesting the suspension of the effects of some articles of
the RDC-ANVISA n°® 14/2012, because, according to it, there was no formal law in Brazil dealing
with the use of ingredients in tobacco products, and that only a formal law could promote the
ban intended by the regulatory agency. In the absence of a law, Anvisa could not create new
restrictions or obligations.

The lawsuit was filed under No. 0002696-87.2013.4.01.0000 in the Federal Judiciary Sec-
tion of Bahia, had a favorable decision to SINDITABACO in the first instance, but in the second
instance the Federal Regional Court of the 1st Region in a decision issued on 26/12/2013,
considered the RDC No. 14/2012 legal, emphasizing the lethality of cigarette consumption
(TRF1,2013).

On the other hand, the National Confederation of Industry (CNI), filed a Direct Action of
Unconstitutionality (ADI no. 4874) with a request for an injunction to suspend the legal effec-
tiveness of RDC No. 14/2012, arguing that ANVISA illegitimately “extended” its competence;
such resolution violated the constitutional principles of isonomy, legal certainty, consumer
freedom, among others, requiring finally that it was: “given an interpretation in conformity with
the Constitution to the final part of Article 7, item XV, of Law 9.782/99, without reduction of
text, to establish that the Agency may only ban products or inputs in the exercise of its strictly
executive police powers, of a precautionary and exceptional nature” (STF, 2012).

The Direct Unconstitutionality Action n° 4874 was reported by Minister Rosa Weber, and
was dismissed by the Full Court on 12/01/2018, even revoking the Injunction requested by
CNI, which had been granted, as follows:
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... Taking into account the aspects invoked by the plaintiff, as well as the
requests made by the amici curiae National Federation of Workers in the
Tobacco and Allied Industries - FENTIFUMO and the Tobacco Industry Union
of the State of Bahia/BA (petitions Nos. 45.695/2013 and 45.912/2013, also
received on September 13, 2013), | hereby grant, based on the general power
of precaution (arts. 798 of the CPC and 21, IV and V, of the RISTF) and in
order to ensure isonomic treatment to all those potentially affected by the
contested normative acts, the requested preliminary injunction to suspend
the effectiveness of arts. 6th, 7th and 9th of the Collegiate Directorate Resolu-
tion (RDC) No. 14/2012 of the National Health Surveillance Agency until its
consideration by the Plenary of this Court.

According to the WHO, cigarettes kill more than 5 million people annually in the world,
both smokers and passive smokers. The number is alarming and we emphasize that ANVISA
as a regulatory agency linked to the Ministry of Health should take action, as in fact it has tried
to do; the problem lies in the medium used.

According to article 15, lll, of Law 9287 of 1999, the resolutions issued by ANVISA must
be accompanied by technical justifications and, whenever possible, by economic impact stud-
ies. In the case of RDC No. 14/2012, at the time of its publication, no economic impact stud-
ies had been conducted. Secondly, CNI itself released data on the economic impacts of the
RDC: The measures adopted in the Resolution would reach approximately 98% of the national
production of tobacco products, with systemic effects on the entire production chain involving
various sectors from farmers to traders (ADI No. 4874-DF), directly affecting unemployment
rates and the country’'s economy.

The injunction granted by Justice Rosa Weber is based primarily on studies of economic
impacts, leaving the intrinsically constitutional issues to be discussed at trial.

The subject dealt with in the RDC is very controversial and it is understood that it involves
other aspects beyond the simple prohibition of the use of additives, the period allowed for
companies to adapt to the measures imposed was reduced, but ANVISA is doing its role as a
regulatory agency, and it was in this sense that the full body of the STF judged the action.

The fact is that the tobacco market is the driving force behind the development of hun-
dreds of municipalities, generating USS 3.26 billion in exports, RS 10.5 billion in taxes, and RS
4.6 billion in revenues for the 165 thousand integrated producers in southern Brazil (ABRASEL-
SP). In this case the private interests of industrialists who profit from the market override the
questions about the constitutional competence dedicated to ANVISA.

The aforementioned Law 9782/99 in its article 8 entrusts ANVISA with the duty to regu-
late, control, and supervise products and services that involve risk to public health, provided
that the legislation in force is respected. Now, there is no legislation in force that deals with
the use of additives in smokers. In this sense, the decision of the STF was consistent with the
actions of the executive branch in the fight against smoking and in raising the population’s
awareness about the harmful effects of smoking.
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3.3 IBAMA AND CONAMA: INSUFFICIENT RESOURCES
FOR EFFECTIVE ENVIRONMENTAL PROTECTION

The Brazilian Institute for the Environment and Renewable Natural Resources (IBAMA,
Portuguese acronym) was created by Law No. 7735 on February 22, 1989, with the legal nature
of Federal Autarchy linked to the Ministry of Environment with the following purposes:

| - exercise the environmental police power;

Il - to carry out actions of the national environmental policies, referring to the
federal attributions, related to environmental licensing, environmental quality
control, natural resources use authorization, and environmental supervision,
monitoring and control, observing the guidelines issued by the Ministry of the
Environment; and

Il - execute the supplementary actions of the Union’s competence, according
to the environmental legislation in effect (BRAZIL, 1989).

The National Environmental Council (CONAMA, Portuguese acronym) is the advisory and
deliberative organ of the National Environmental System, established by Law 6.938/81, which
was partially repealed by the Law that established IBAMA:

| - to establish, upon IBAMA's proposal, norms and criteria for the licensing of

effectively or potentially polluting activities, to be granted by the States and
supervised by IBAMA,

Il - to determine, when deemed necessary, the performance of studies of alter-
natives and of the possible environmental consequences of public or private
projects, requesting from federal, state and municipal agencies, as well as
from private entities, the indispensable information for the appreciation of
environmental impact studies, and the respective reports, in the case of works
or activities of significant environmental degradation, especially in areas con-
sidered to be national heritage

V - determine, upon IBAMA's representation, the loss or restriction of tax ben-
efits granted by the Government, in general or conditionally, and the loss or
suspension of participation in financing lines in official credit establishments;

VI - to establish, privately, national norms and standards for the control of
pollution by automotive vehicles, aircraft, and vessels, after hearing the com-
petent Ministries;

VII - to establish norms, criteria and standards related to the control and main-
tenance of the quality of the environment with a view to the rational use of
environmental resources, especially water resources (BRASIL, 1991).

Both CONAMA and IBAMA are part of the National Environmental System (SISNAMA, Por-
tuguese acronym) and are not subordinated to each other. The National Environmental Policy
is constituted by CONAMA, while IBAMA is mainly responsible for the execution of the National
Environmental Policy, exercising control and inspection over the use of natural resources.

As with fundamental rights in general, one can also identify with the environment a histori-
cal evolution that begins in antiquity and consolidates - albeit somewhat belatedly - with the
formation of national states and that, in a more current phase, overflows national boundaries

MERITUM MAGAZINE ¢ v.15 ¢ n.4 * p. 83-104 * 2020

99



MERITUM MAGAZINE ¢ v.15 ¢ n.4 * p. 83-104 * 2020

100

Ana Keuly Luz Bezerra, José Machado Moita Neto

and becomes a concern of all mankind, embodied in international declarations and treaties
(MARUM, 2002, p.128-129).

The right to an ecologically balanced environment is a third generation fundamental right.
According to Bobbio (1992, p. 23), “the most important of the third generation rights is the
one claimed by the ecological movements: the right to live in an unpolluted environment”. The
Brazilian Federal Constitution consecrated the precepts related to the right to the Environment
in its chapter VI:

Art. 225. Everyone has the right to an ecologically balanced environment, an
asset for common use by the people and essential to a healthy quality of life,

imposing on the public authorities and the community the duty to defend and
preserve it for present and future generations (BRASIL, 1988).

Today there is a worldwide concern in relation to the possible scarcity of natural resources,
there are serious problems with lack of drinking water in many communities on the planet and
risks of extinction of species of fauna and flora worldwide. For a long time there was the myth
that everything in nature was renewable, infinite, and even today there is a certain resistance,
especially from large companies that carry out activities that exploit the environment, such as
construction companies and the livestock industry, to realize the importance of the conscious
use of natural resources.

On September 06, 2002, CNI filed before the Supreme Court a Direct Unconstitutionality
Action (ADI no. 2714) with a request for a preliminary injunction, of Resolution No. 03 of 1988
of CONAMA and IBAMA's Normative Instruction No. 19 of 2001, which dealt with the creation
and performance criteria of the position of volunteer environmental agent:

The NATIONAL COUNCIL OF THE ENVIRONMENT - CONAMA, in the use of
the attributions conferred upon it by Article 48, of Decree 88.351, of June 19,
1983, RESOLVES:

Art. 1 - Civil entities with environmental purposes may participate in the sur-
veillance of public or private Ecological Reserves, Environmental Protection
Areas, Ecological Stations, Areas of Relevant Ecological Interest, other Con-
servation Units, and other protected areas.

Art. 2 - The participation in the inspection, foreseen in this Resolution will
be made through the constitution of Environmental Task Forces, integrated
by at least three people accredited by the competent Environmental Agency
(CONAMA, 1988).

PRESIDENT OF THE BRAZILIAN INSTITUTE OF THE ENVIRONMENT AND
NATURAL RESOURCES, in the use of his powers granted to him by Article
24, ANNEX |, of Decree No. 3.833, of June 5, 2001, published in the Official
Gazette of the Union of the following day, in view of CONAMA Resolution No.
003, of March 16, 1988.

Considering the need to establish rules of procedures for inspection actions,
as well as for the processing and control of the Notices of Incrimination issued
by the participants of the ENVIRONMENTAL MUTIRONS, resolves:

Art. 1. The participants of ENVIRONMENTAL MUITIONS, indicated by environ-
mentalist civil entities or similar, duly trained and accredited by the General
Coordination of Environmental Inspection of IBAMA, are now called Voluntary
Environmental Agents.
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Sole Paragraph. For the accreditation referred to in the head of this article, the
Voluntary Environmental Agent must sign a Declaration with IBAMA (Attach-
ment 1), which will also be signed by the legal representative of the entity
responsible for the indication.

Art. 3. The Volunteer Environmental Agents are responsible for

| - always act through ENVIRONMENTAL MUITIONS, as foreseen in article 2, of
CONAMA Resolution # 003, of 1988;

Il - draw up detailed Notices of Incident (ANNEX I1) duly signed by those pres-
ent, whenever a violation of the environmental legislation is identified,;

Il - retain, whenever possible, the instruments used in the commission of the
criminal infraction and/or the products resulting from it, and immediately for-
ward them to the nearest police authority (IBAMA, 2001).

The CNI argued that although the volunteer environmental agents were participants
in environmental task forces appointed by civil environmental organizations and trained by
IBAMA, they had no connection with the government, and IBAMA's granting of police power to
these agents violated article 174 of the Federal Constitution (STF, 2002).

The STF, in turn, considered that the CNI did not meet the requirements to file this ADI. The
majority of the justices considered that the questioned norms did not have a constitutional
nature and could not be appreciated by the STF. They also concluded that there was a “lack of
thematic pertinence” (STF, 2003).

Now, the Industry is the sector most inspected by IBAMA AND CONAMA, because their
activities, as said before, are closely linked to the exploitation of natural resources. It is clear
that the CNl is trying at all costs to protect the private interests of its confederates and, in this
specific case, has attempted to use Constitutional Law as a weapon in this fight, to reduce
the scope of services performed by IBAMA, services which, according to the data presented
above, are already in a delicate situation due to the lack of employees and find in partnerships
with other voluntary agencies and agents a way to fulfill their role more effectively. The STF, on
the other hand, has placed the collective interest above the private interest, deciding in a wise
manner, applying the constitutional precepts.

4. FINAL CONSIDERATIONS

Brazilian society has been going through a “revolution”, on one hand the discredited politi-
cal field of the country, which privileges private interests to the detriment of the collective inter-
est, and on the other hand a judiciary that tries at all costs to solve problems, going beyond its
jurisdiction. We exemplify this in the present work: The CNJ, in order to remedy a moral issue
within the judiciary, went beyond its powers and even obtained the approval of the STF, exactly
because we are living a moment of rescue of morality. From another perspective, we have the
CNI, which tries at all costs to protect the economic interests of big businessmen, and most
of the time it succeeds, even without sufficient legal backing, as we have seen in the cases of
the ANVISA and IBAMA resolutions.
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We can see that sometimes judicial decisions and administrative resolutions are biased,
serving as political and economic pawns, not effectively impartial. Harming the population
that expects a social return, that needs better living conditions as a whole, a better education,
a better health, as the old song “We don’t want only food / We want food, fun, and art” goes.
The Federal Constitution is the guardian of the right of collective interests, where the principles
that should govern this country are found, and the STF is the guardian of the constitution, it is
not fair that those who should apply the FC suffer external influences to the point of inspiring
decisions with particular grounds disguised as interpretation of the constitution.

Finally, we verify that the theme addressed is of utmost importance nowadays, where
Constitutional Law is sometimes “taken by the tide”. There are heated discussions and uncer-
tainties about the correct application of the Law. We need to understand, discuss, debate
about the theme. The Brazilian population needs issues of national interest to be treated with
the seriousness and respect due by the State. We cannot accept that the 1988 Federal Consti-
tution be used to favor certain groups to the detriment of the collective.
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requirement or not. As for the legitimated OAB body, it was understood that the active legitimacy attributed
to the federal council and sectional councils can be extended to the Subsections, so that the absence of legal
personality is not an impediment to its legitimation.

Keywords: Civil Procedural Law. Collective process. Ad cause legitimacy. Thematic relevance. Public Civil
Action. OAB.

RESUMO

Neste trabalho, faz-se uma andlise exploratdria baseada na doutrina, legislagdo e jurisprudéncia, das hipdte-
ses de cabimento da agéo civil pablica, dos direitos e interesses protegidos pelo chamado microssistema do
processo coletivo brasileiro, bem como das nuances da legitimagdo ativa extraordindria e do preenchimento
do requisito da pertinéncia temdtica. Apds essa contextualizacdo, examina-se a legitimidade da Ordem dos
Advogados do Brasil para o ajuizamento da agéo civil publica. Verifica-se o requisito da pertinéncia tematica,
se seria possivel a defesa de quaisquer direitos coletivos em sentido amplo, dentre aqueles listados nos incisos
doart. 1°da Lei n. 7.347/1985 ou se somente pode a entidade demandar interesse proprio, concluindo-se pela
possibilidade de defesa de direitos coletivos frente a um entendimento mais restritivo. O segundo tema seria se
essa legitimidade afetaria somente ao Conselho Federal e aos Conselhos Seccionais, ou se estenderia também
as Subsecgdes. Finalmente, quanto as Subsecdes, se a legitimidade ativa tem relacdo direta de dependéncia
com o requisito de personalidade juridica ou ndo. Quanto ao 6rgdo da OAB legitimado, entendeu-se que a
legitimidade ativa atribuida ao Conselho Federal e Conselhos Seccionais pode ser estendida as Subsecgdes, de
maneira que a auséncia de personalidade juridica ndo seja fator impeditivo de sua legitimagéo.

Palavras-chave: Direito Processual Civil. Processo coletivo. Legitimidade ad causam. Pertinéncia tematica.
Acéo Civil Publica. OAB.

1. INTRODUCTION

The process of re-democratization of Brazil, which culminated in the promulgation of the
Federal Constitution of 1988, brought profound changes to the Brazilian legal system, particu-
larly about the institutional role of lawyers and the Brazilian Bar Association (OAB). In this vein,
the Constitution provided, in article 133, that “the lawyer is indispensable to the administration
of justice”. In the same way, Law n° 8.906/1994 (Statute of the Practice of Law), in regulating
the Constitution, corroborates the character of the practice of law as an essential function to
the administration of justice, by establishing the main purpose of defending the Constitution,
the legal order of the Democratic State of Law, human rights, the social justice, and to strive for
the good application of the laws, for the speedy administration of justice and for the improve-
ment of legal culture and institutions, detailing the character of public service and the purpose
of the institution foreseen in section 44 of the Statute of the Practice of Law.

In this way, supported in the deductive research method and in the bibliographic and doc-
umentary technique, in order to search in the theorists the pertinent fundamentalism to the
theme, presented in books, articles, periodicals, and jurisprudence.

This article will initially analyze whether the Regional Councils of the Brazilian Bar Associa-
tion have standing to bring public civil actions, with a focus on the Statute of the Practice of
Law. Under the aspect of thematic pertinence, if it would be possible to defend any collective
rights in a broad sense, among those listed in the items of article 1 of Law n. 7.347/1985 (Law
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of Public Civil Action - LACP), which are the environment, consumers, goods and rights of artis-
tic, aesthetic, historic, tourist and landscape value; any other diffuse or collective interest, for
infringement of the economic order, the urban order, or if it can only demand its own interest. The
second issue is whether this legitimacy only affects the Federal Council and Sectional Councils,
or whether it also extends to the Sub-Sections. As to the latter, it will be analyzed whether their
active legitimacy has a direct dependency relation with the legal personality or not.

Based on a historical and logical-systematic interpretation of the Constitution, more spe-
cifically of art. 103, which grants universal legitimacy to the OAB to file Direct Unconstitutional-
ity Action (ADI) and Declaratory Action of Constitutionality (ADC) in the concentrated control
of constitutionality, a position that even has the endorsement of the Federal Supreme Court
(STF) by recognizing it as a corporate autarchy, It is defended the recognition of the lack of
thematic pertinence of the OAB in the ambit of the Public Civil Action (ACP), both of the Fed-
eral Council and the Sectional Council, resulting from the parallelism of attributions registered
in art. 59 of the Statute of the Practice of Law, provided that the issues invoked are of concern
to their respective local sphere.

Finally, based on the sole paragraph of section 61 of the Statute of the Practice of Law, it
is unequivocal that once the Council of the Sub-Section is created, the Sub-Sections automati-
cally acquire their own legal personality, in the same manner as the Sectional Council, respect-
ing the territorial area and the limits of competence and autonomy, therefore they would have
the same prerogatives as the Federal Council in the handling of public civil action in defense
of collective and diffuse rights.

On the other hand, in the absence of a Subsection Council, it is believed that, regardless
of their legal personality, it is imperative to recognize the judicial personality of the OAB’s Sub-
sections to guarantee the effectiveness of their institutional mission of protecting the Brazilian
society.

2. THE VARIOUS CATEGORIES OF INTERESTS

The protection of fundamental rights is a historical achievement, arising in different peri-
ods, according to the decisive historical conflict. All these rights coexist, which is why they can
be called dimensions or generations. In this context, Norberto Bobbio emphasizes that the
development of human rights has gone through three phases: in a first moment, the rights of
freedom, that is, all those rights that tend to limit the power of the State; in a second moment
the political rights, which conceive freedom not only negatively, but positively, as autonomy;
finally, the social rights were proclaimed, which express the maturing of new values, such as
welfare and material equality, of freedom through or by the State (BOBBIO, 2004, p. 32).

It is worth pointing out that:

(...) This occurs because the origin of such rights goes back to the idea of
defense of individuals against the abuses committed by the one and only
holder of power that existed in the absolutist State model.
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In an attempt to limit this absolute power held by the State, the Liberal State
model was presented, tying the state acts to what was expressed by law. The
so-called “fundamental rights of the first dimension” appeared, “demarcating
a zone of non-intervention by the State and a sphere of individual autonomy in
the face of its power”. Later, in the beginning of the 20th century, the “second
dimension rights” appeared, which, along with the evolution from the Liberal
State to the Social State, also evolved, because, besides defending the indi-
vidual against the State, they generated positive obligations that should be
provided by the latter. In this sense, the emergence of other (possible) dimen-
sions of fundamental rights could be pointed out, however the objective at the
moment is to demonstrate the prominence that these rights reached at the
beginning of the 20th century, especially after the period of the Post-World
War 11" (GERVASONI; GERVASONI, 2014, p. 401)

Finally, the fourth-generation rights, born with political globalization, covering the rights to
democracy, information and pluralism. The fourth generation is born with the globalization of
the world economy and politics, with the objective of safeguarding democracy, pluralism, etc.

Mazzili, referring to Renato Alessi, states that it is essential to distinguish the primary and
secondary public interest, a differentiation established by Renato Alessi when he realizes that
the general good, the interest of the community as a whole, often the diffuse interest such
as the environment in general, is the primary interest that does not always coincide with the
secondary interest, in other words, the way in which the administration organs decide on the
public interest. Nevertheless, he explains that some more recent scholars have sustained the
emptying of the concept of public interest, or have even denied the existence of a single con-
cept of common good, since the complexity and conflict in today’s society causes the interests
of groups and diffuse interests to clash, as in the example of the installation of a factory in a
city which can generate jobs and increase tax collection, on the other hand it can cause seri-
ous damage to the environment of the region according to economic activity. Despite the con-
flict drawn, the author believes that the supremacy of the primary public interest is possible to
view from the perspective of reasonableness and respect for the Constitution, even if it is not
able to compose all interests at stake instantly (MAZZILI, 2007, p. 47-48).

Therefore, considering the complexity of contemporary society, transindividual interests
have arisen, situated in an intermediate position between public and private interests, shared
by groups, classes or categories of people, that exceed the strictly individual sphere, but do not
constitute public interests. Such rights were in a sort of limbo, without jurisdictional protection
because their ownership was not clear. Under the procedural aspect, its characteristic is that
the legal system recognizes the need that the individual access of interested parties to Justice
should be replaced by a collective process, able to avoid contradictory decisions and able to a
more efficient solution, considering that the collective process is exercised for the benefit of
the entire injured group. (MAZZZILI, 2007, p. 48)

The Brazilian system of collective litigation is based on a distinction between diffuse,
collective (or essentially collective) and individual homogeneous rights. These categories are
the basis of the procedural discipline of collective actions, directly conditioning the regime of
legitimacy to act and the scope of the res judicata. (MOREIRA, 1984, p. 195-197)

The diffuse interests (lato sensu), provided in art. 81, sole paragraph, item | of the Con-
sumer Protection Code (CDC), also called transindividual, metaindividual, of indivisible nature,
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which can only be considered as a whole, held by a group of indeterminate people, empirically
understood as utility relations, concerning goods or situations, which do not have individual-
ized holders by law, aiming to protect the collectivity in general or part of it. (DIDIER; ZANETI,
2019, p. 90)

Collective rights stricto sensu, as per clause Il of the same sole paragraph, also called
transindividual rights, of an indivisible nature, held by a group, category or class of persons
that are indeterminate, but determinable, as a group, category, or class, connected by a legal
relationship among themselves by affectio societatis (for example lawyers enrolled in the Bra-
zilian Bar Association) or with a basic legal relationship with the opposing part. The charac-
teristic that differentiates them from diffuse ones is the possibility of determination of the
members integrating the group, whose basic relationship is necessarily prior to the injury, that
is, the cohesion as a group, category or class prior to the event, remaining the indivisible nature
of the object, the unavailability of the object common to both species (DIDIER, ZANETI, 2019,
p. 90-91).

Finally, the rights of collective nature only in the form in which they are protected, or
homogeneous individual rights, are defined in item Ill of this sole paragraph. This is a peculiar
category, because it is not about the defense of collective rights, but the collective defense
of individual rights. In fact, these are typically individual rights, fractionable, to which the law
grants the possibility of collective defense, because they have a common origin, the coinci-
dence of legal situations between the several injured parties among themselves or between
them and or the opposing part, having the law chosen to define them to avoid doctrinal discus-
sions could prevent the effective protection of consumer rights.

3. THE SO-CALLED CLASS ACTION MICROSYSTEM

The extraordinary legitimacy requires express authorization according to art. 18 of the
Code of Civil Procedure (CPC). Even before the new constitutional order took effect, Law
4.215/1963 provided for the legitimacy of the OAB to represent the interests of lawyers and
the individual interests related to the exercise of the profession (GRINOVER, 1984, p. 45).

According to Teori Zavascki, the general rule is that the legitimatio ad causam in relation
to individual unavailable rights requires the nexus of conformity between the parties of the
material law relationship and the parties in the procedural relationship because the legitimacy
by substitution of procedural means is admitted as an exception, and for this reason it is called
extraordinary, according to the caput of art. 18 of the CPC. However, there is a tendency in the
Brazilian procedural system to expand the hypotheses of substitution, aiming primarily at col-
lective protection. The 1988 Constitution adopted this technique for the collective protection
of transindividual rights (art. 129, 1ll) and also for individual rights, in the provision of the col-
lective writ of mandamus in defense of liquid and certain rights (CF, art. 5°, LXX, b*) and com-

4 Article 5 (....) LXX - a collective writ of mandamus may be filed by:
(a) political party with representation in the National Congress;
b) trade union, class entity, or association legally constituted and in operation for at least one year, in defense of the interests
of its members or associates;
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mon procedures to protect other types of rights (art. 5°, XXI° e art. 89, 111°), so that in the field
of legitimacy for collective protection the substitution procedural is no longer an exceptional
phenomenon, on the contrary, became the normal form of action (ZAVASCKI, 2005, p. 215).

The legislation that constitutes the so-called micro-system of collective lawsuit was a
progressive legislative reward, initially with the effectiveness of the Law of Popular Action
(LAP - Law No. 4.717/1965), which enabled the jurisdictional protection of diffuse rights linked
to the environmental heritage, in a broad sense, through the legitimization of the citizen.

The public civil action was established in art. 129, lll, of the Constitution as a constitu-
tional action for the protection of diffuse and collective rights and interests, to be promoted
by the Public Prosecutor’s Office, without prejudice to the legitimacy conferred to other enti-
ties by law. This is the denomination given by LACP, when it instituted a special procedure
destined to promote the protection of transindividual rights and interests, by means of a set of
mechanisms to instrument preventive, reparatory and precautionary demands of responsibil-
ity for moral and patrimonial damages caused to the environment; to the consumer; to assets
and rights of artistic, aesthetic, historic, touristic and landscape value; to any other diffuse or
collective interest; for infringement of the economic order; of the urban order; of the honor
and dignity of racial, ethnic or religious groups; of the public and social heritage. The sole
paragraph of art. 1 expressly excludes the suitability of public civil action for claims involving
taxes, social security contributions, the Employee Severance Indemnity Fund (FGTS) or other
institutional funds whose beneficiaries can be individually determined.

After that, some variants of public civil actions were instituted, such as the protection of
collective and diffuse interests of handicapped people (arts. 3 to 7 of Law No. 7.853/1989);
of children and adolescents (arts. 280 to 224 of the Child and Adolescent Statute - Law No.
8.069/1990). With the enactment of the CDC, by express imposition of art. 5, XXXII of the
Constitution and art. 48 of the Transitory Provisions Act (ADCT), a category of homogeneous
individual interests or rights was created, together with LACP, interacting through the recipro-
cal application of the rules of the two legal diplomas, configuring in Brazil a micro-system of
collective lawsuits.’

Consequently, sectorial codes and statutes were edited, as well as special legislations,
which began to complement and integrate the system of protection of diffuse, collective stricto
sensu and homogeneous individual interests. Along this line, the possibility of integration and
joint use of several legal diplomas, destined to protect the rights emerging from mass societ-
ies, contributed, with greater effectiveness, to the protection of pulverized social rights, which,
due to the absence of a conceptual and legislative model until then, remained adrift from judi-
cial protection. In fact, it is undeniable the affection of a true microsystem of protection of col-
lective rights determined through the corresponding guardianship, considering the meeting of
several legal diplomas, on the various rights, which intercommunicate, garnished by the CDC

5 Article 5. (...) XXI - the associative entities, when expressly authorized, are legitimate to represent their affiliates judicially or
extrajudicially;

6 Art.8°(...) Ill-the union is responsible for the defense of the collective or individual rights and interests of the category, includ-
ing in judicial or administrative issues;

7 “The CDC, by modifying Law No. 7.347/1985 (LACP), acted as a true unifying and harmonizing agent, employing and adapt-
ing to the procedural system in force of the Code of Civil Procedure and the LACP for the defense of "diffuse, collective and
individual rights, where applicable, the provisions of Title Ill of Law 8.078, of 11.09.1990, which established the Consumer
Protection Code." (DIDIER; ZANETI, 2019, p. 69)
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and the LACP in the core, and on the periphery the Law of Administrative Improbity, the Law of
Writ of Mandamus and other sporadic laws, dialoguing with the Federal Constitution and the
new CPC (DIDIER; ZANETI, 2019. p. 70-76).

To Teori Zavascki, one can identify in the Brazilian procedural system a subsystem that
expressly delineates the instruments for protecting collective rights, namely, public civil
actions and popular action, and the means for collectively protecting individual subjective
rights, that is, individual homogeneous interests, collective civil actions, despite the fact that
this terminological distinction is not a scientific requirement, it is not being observed either
by the legislator or by the jurisprudence that has given the denomination of public civil action
to almost all the actions related to the collective process, including those that have individual
homogeneous rights as their object. He mentions Law no. 7.913/1989, which denominates
as public civil action the “(...) of liability for damages caused to investors in the real estate
securities market, although it is evident that the rights injured have the character of homoge-
neous individual rights, also citing several judgments of the STF and STJ in the same sense.
(ZAVASCKI, 2005, p. 45/50)

These laws, although they outline the main quadrants of the microsystem, are not, nor do
they claim to be, exhaustive. There are other laws that, in a specific way, deal with the collec-
tive lawsuit, to compose the same microsystem.

Furthermore, the principle of non-exhaustivity or atypicality of the collective lawsuit is in
force, provided in art. 83 of the CDC; in art. 212 of the Child and Adolescent Statute (ECA); in
art. 82, of Law no. 10,741/2003 (Elderly Statute), being admissible all kinds of actions capable
of providing the adequate and effective protection of the desired interests. This principle has
two aspects: the first determines that access to justice cannot be denied to collective rights,
since it is an open concept. The second establishes that any form of protection is admissible
for the effectiveness or guarantee of these rights.

Precisely because they compose the same microsystem, all these legislations present
themselves or, at least, should present themselves in a harmonic way, including with respect
to the main procedural institutes.

4. STANDING TO SUE IN THE BRAZILIAN CLASS
ACTION SUIT - THE NONPROVISION OF THE BAR AS
A LEGITIMATE PARTY IN THE CDC AND THE LACP

Differently from the class actions of the American law, which adopted the legitimacy
based on the adequacy of representation, that is, any member of the group, class or interested
category is legitimized for the filing of the collective action, acting as representative of the
other interested parties without the need for express granting of powers, through the adequate
notification of the members of the group (fair notice) for the purposes of the right to opt out?; In

8 “The systems that are based on class action adopt legitimation based on "adequacy on representation”. In other words, it
means that the principles related to due legal process are confirmed, then, by the control of this legitimation by the judge. The
parties "represent” the class, that is, the class is present at the trial. The adversary and the ample defense are guaranteed by
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Brazilian public civil actions, the criterion adopted is that of the pre-constitution of legitimate
associations, so that active legitimacy is attributed by law only to certain bodies or entities
(GIDI, 2002).

The lawful parties to file a public civil action are listed in article 5 of Law no. 7. 347/1985
and they: the Public Prosecutor’s Office, the Public Defender’s Office, the entities of the federa-
tion (Union, States, Federal District and Municipalities), are the indirect administration bodies
(autarchy, public company, foundation or society of mixed economy) and the associations that
concomitantly have been constituted for at least 01 (one) year under the terms of the civil law
and include, among its institutional purposes, the protection of the public and social heritage,
the environment, the consumer, the economic order, free competition, the rights of racial, eth-
nic or religious groups or the artistic, aesthetic, historical, touristic and landscape heritage.

According to the majority doctrine, ordinary and extraordinary legitimacy ad causam are
fundamental procedural legal concepts, so that the collective legitimacy ad causam is extraor-
dinary, by procedural substitution, an entity is authorized to defend in court the right whose
ownership belongs to a group or a collectivity, therefore there is the need for legal authori-
zation according to art. 18 of the CPC. Therefore, Brazil has adopted a multiple legitimacy,
since there are several entities that are legitimized, and a mixed legitimacy, since it legitimizes
entities from civil society and from the State. There are three legitimacy techniques that are
most used in collective actions adopted in Brazil: the legitimacy of the private individual, such
as the citizen in a popular action, for example; the legitimacy of legal entities of private law,
such as unions, political parties and the legitimacy of Public Power agencies, such as the
Public Prosecution Service and the Public Defender’s Office. The elected technique was that
of legitimacy by autonomous, exclusive, concurrent and disjunctive procedural substitution.
Autonomous because the extraordinary legitimized party is legally authorized to conduct the
lawsuit independently of the participation of the holder of the right in court; exclusive because
as a rule only the extraordinary legitimated party can be a party in the lawsuit, exception made
in the case of individual homogeneous rights in which the holder can intervene as a later liti-
gation assistant. Concurrent among the various extraordinary legitimates by law so that any
legitimate may file the collective action; disjunctive because each co-plaintiff may exercise it
independently of the will of the other plaintiffs (DIDIER JR; ZANETI JR. 2019. p. 209-218).

It is clear that the CDC and LACP have not provided for the extraordinary legitimacy of the
Brazilian Bar Association to file public civil actions.

Nevertheless, this systemic inconsistency was detected and the Senate Bill (PLS)
686/2015 or PL 2943/2019, authored by former Senator Cassio Cunha Lima from PSDB/PB, is
currently in Congress. The project was approved by the Federal Senate Plenary and sent to the
House of Representatives on May 16, 2019. It proposes the amendment of art. 5 of Law No.
7.437/85, in order to add an item, with the following wording:

““THE NATIONAL CONGRESS decrees:

Art. 1 Art. 5 of Law No. 7.347, of July 24, 1985, shall be in effect with the addi-
tion of the following item VI:

“Art. 5

the adequate notification of the group members (faire notice) - and, as a consequence, the right to opt out - right to exclude
or "leave" the class member - and the binding effect - binding by subjective extension of the res judicata - are established.
(DIDIER; ZANETI, 2019, p. 214)
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(...)VI - the Federal Council and the Sectional Councils of the Brazilian Bar
Association.” (NR)

Art. 2 This Law goes into effect on the date of its official publication.”

The bill was approved in 2017, by the Commission of Constitution, Justice and Citizenship
(CCJ), rapporteur Senator Antonio Anastasia (PSDB-MG), who supported the initiative, add-
ing that the Federal Council of the OAB was authorized by the Constitution to propose direct
actions of unconstitutionality and declaratory actions of constitutionality to the STF (SENADO
FEDERAL, 2015).

The project will add the OAB to the list of entities that can file a Public Civil Action con-
templated in Law 7.347, of 1985, to act on national issues through the Federal Council and on
local issues through the respective Regional Councils.

Likewise, the bill for the new Public Civil Action Law (PL 5. 139/09), whose purpose
would be to act as a general law of collective lawsuits, proposes some innovations to col-
lective lawsuit institutes, highlighting the establishment of principles pertinent to collective
civil procedure, the revocation of the territorial limitation for res judicata, the determination of
specialization of judicial bodies and the expansion of the list of active legitimates, expressly
including the Brazilian Bar Association, which was rejected by the House of Representatives
and is awaiting Appeal Deliberation at the Board of the House of Representatives since 2010
(CAMARA DOS DEPUTADOS, PL 5139/20009).

This concern demonstrates that the purpose of granting the OAB extraordinary legitimacy
for the protection of transindividual rights is not recent. As early as 1963, the Statute of the
Brazilian Bar Association (EOAB) attributed to the Bar Association the power to represent the
general interests of the lawyers’ class and of other persons related to the exercise of the pro-
fession, a provision that was maintained in the 1994 Statute. Thus, its performance in the
defense of the lawyers’ class is certain, since the legal requirements for the adequate repre-
sentation of associations are fulfilled. However, doubts remain as to the OAB's legitimacy to
bring collective actions in defense of collective rights different from the group of lawyers in
favor of the collectivity in general (COELHO, 2019, p. 253).

Evenin the face of such a legislative gap, it is certain that art. 54 of the Statute of the Prac-
tice of Law expressly grants extraordinary legitimacy to the Federal Council of the Brazilian Bar
Association to file a Public Civil Action.?

In a judgment issued on August 31, 2016, the Full Bench of the Federal Supreme Court
(STF) concluded that the Brazilian Bar Association is constituted as a corporativist autarchy.
In this context, the Plenary of the STF, in the trial of Extraordinary Appeal No. 595.332-PR, unan-
imously, considering topic 258 of the general repercussion, decided that it is up to the Federal
Court to process and judge actions in which the Brazilian Bar Association, either through the
Federal Council or Sectional, is part of the procedural relationship. In his vote, Minister Marco
Aurélio clarified that the OAB, whether from the standpoint of the Federal Council or the Sec-
tions, is not a legal entity of private law. It should be noted that the purposes of the Brazilian
Bar Association are established by Federal Law, which clearly demonstrates its peculiarity

9 Art. 54 The Federal Council is responsible for: (...)
XIV - to file direct actions of unconstitutionality of legal norms and normative acts, public civil actions, collective writ of man-
damus, writ of injunction, and other actions whose legitimacy is granted by law; (our emphasis)
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in relation to other associative entities. According to the rapporteur, it is a class body with
legal discipline, which allows it to impose annual contributions and exercise supervisory activ-
ity, characterizing it as a corporative autarchy, able to attract the competence of the Federal
Court.™

Therefore, it can be inferred that the OAB, as a corporative autarchy, is included in the list
of lawful parties according to item IV of art. 5 of LACP, included by Law 11.448/2007.

Once these premises are established, it will be necessary to determine the thematic per-
tinence in the public civil actions filed by the OAB.

5. OF THEMATIC PERTINENCE: OVERVIEW

The doctrine diverges in Brazil on the issue of jurisdictional control of collective legal
standing. Some believe that it was up to the legislator to establish a list of legal representa-
tives, leading to an absolute presumption that they would always be adequate representatives,
so that the verification of the adequacy would occur (ope legis) by law. However, there is a
strong doctrinal current discussing the role of the Judiciary in the analysis of the adequate
representation, and should relate the list of legal representatives to a possible abuse, spuri-
ous interests, possible persecutions or contradictions with the interests in litigation, so that
in addition to the legal authorization for the collective legitimacy, the judge would control the
adequacy of the legitimacy in concrete in order to assess the presence of the elements that
ensure the adequate representation (CONCENTINO, 2009, p. 439-240).

The 1988 Constitution, which was promulgated to satisfy democratic desires after 21
years of military regime, made a colossal contribution to this phenomenon of jurisdictional
expansion. Many innovations were brought by the new Constitution, regarding the legitimacy
to file actions of constitutionality control, which in the 1969 Constitution was conferred only
to the Attorney General of the Republic, which could have the logical consequence of blocking
the filing of actions contrary to the interests of the Executive Branch, and in article 103 of the
new Constitution, it is now conferred to a series of subjects. There are respectable positions
contrary to the establishment of thematic pertinence, since the requirement of thematic per-
tinence for certain legal entities would represent a paradox, since the processes of concen-
trated control of constitutionality are of an objective nature, where the possible offense of a
law or normative act against the Constitution is discussed, so that there are not exactly parties
but participants, creating a subjective requirement in an objective process, adding that there is
no normative basis in thematic pertinence being an option of the Ministers of the STF, limiting
a constitutional guarantee without provision in the constitutional text or in infra-constitutional
legislation (RANGEL, 2017. p. 101).

10 “"The Brazilian Bar Association, whether under the angle of the Federal Council or of the Sectionals, is not an association, a
legal entity of private law, in relation to which state interference in its operation is forbidden - subsection XVIII of Article 5 of
the Brazilian Constitution. It is a class body, legally regulated - Law no. 8.906/1994 - and is responsible for imposing annual
contributions and exercising supervisory and censorial activities. It is, for this very reason, a Corporative autarchy, which
attracts, in accordance with article 109, item I, of the Major Diploma, the competence of the Federal Justice to examine
actions - of whatever nature - in which it is part of the procedural relationship. It is improper to establish a distinction consider-
ing the other existing councils". (excerpt from the vote - our emphasis)
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In the American system, the control of adequate representativeness is verified in the con-
crete case and requires minimum requirements: the legitimate party needs to demonstrate the
interest and ability to represent the claims of the class in a vigorous and consistent manner,
and that it is free from the conflict of interests, demonstrates adequate motivation to act on
behalf of the group, technical and economic capacity, credibility (DIDIER JR; ZANETI JR. 2019,
p. 225-227).

There are three stages in the examination of the legitimacy for collective protection. Firstly,
the identification in the abstract of who may conduct a collective suit as a plaintiff; secondly,
the concrete jurisdictional control of the adequacy of such legitimacy, and finally the control
of the conduction of the suit, of the very performance of the legitimated party, to be done by
the judge and by those who have been replaced, the latter still the new frontier of investigation
of the Brazilian doctrine on the aspect of collective due process. Among the various factors
that can be used to verify adequate representation, one that has practical utility is the thematic
affinity between the lawyer and the litigious object. The STF jurisprudence has named such
bond “thematic pertinence” (DIDIER JR; ZANETI JR, 2019, p. 222-232).

In fact, there is no provision in the homeland law for control of adequate representation
by the judge, supporting the doctrine in the possibility created by art. 82, § 1 of the CDC, which
allows the judicial exemption of the requirement of pre-constitution of associations, when
there is manifest social interest evidenced by the size or characteristic of the damage, or by
the relevance of the legal good to be protected, that is, once the absence of adequate repre-
sentation is found in the case in question it was opted for the protection of effective jurisdic-
tional protection in respect of the collective due process of law (COELHO, 2019, p. 252).

The “thematic pertinence” is the indispensable congruence between the statutory objec-
tives or the institutional purposes of the plaintiff entity and the material content of the rule
being challenged in the abstract control, among those who have standing for the concentrated
control of rules (STF, ADI 1157-MC, 2006).

In this context, in the scope of collective actions, two classes of legal standing to defend
diffuse, collective and individual homogeneous rights were created: the broad or universal legal
standing, which are not subject to the requirement of thematic pertinence, and the restricted
or special legal standing.

Thus, in relation to actions of concentrated control, the special legitimates are those who
need to demonstrate thematic pertinence, described in items IV, V and IX of art. 103, in other
words, the Bureaus of the Legislative Assemblies and the Legislative Chamber of the Federal
District (STF, ADI 1307, 1995, Rel. Min. Francisco Resek; ADI 3.756, rel. min. Ayres Britto, j.
21-6-2007, P, DJ de 19-10-2007) 2007) and Governors of States and Federal District, with the
requirement that the direct action of unconstitutionality is admissible as long as the impugned
law or act concerns the respective federative entity (STF, ADI 733, 1992, Rel. Min. Sepulveda
Pertence) and trade union confederation or class entity of national scope (ADI 1.507 MC-AgR,
rel. min. Carlos Velloso, j. 3-2-1997, P, DJ de 6-6-1997).

On the other hand, the universal legitimates are exempted from demonstrating any insti-
tutional relationship with the contested matter, whose generic interest derives from their insti-
tutional attributions. Thus, the President of the Republic, the Bureaux of the Federal Senate
and House of Representatives, the Attorney General, the Federal Council of the Brazilian Bar
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Association and the political parties represented in the National Congress are considered to
have universal standing (ADI 1396, Rel. Min. Marco Aurélio), based on items | to VI, VIl and VIII
of art. 103 of the Federal Constitution. And of interest to the present study, the Federal Council
of the Brazilian Bar Association (STF, ADI 1396, Rel. Min. Marco Aurélio).

However, the evolution of doctrine and jurisprudence has shown that not even the Pub-
lic Prosecutor’'s Office could be considered a universal collective legitimized party, since its
actions have also been mitigated in the jurisdictional control.

In this sense, with regard to the Public Defender’s Office, its legitimacy for collective
actions has been established when the result of the lawsuit may benefit a group of underprivi-
leged people, revealing a “legal clause of potential benefit to the needy”", question which has
been overcome by the STF’s decision in the judgment of RE 733.433, appraising Theme 607 of
the General Repercussion.'

The Public Prosecutor’s Office is the most active entity in the filing of Public Civil Action,
although it has no superiority over other entities. The Public Prosecutor’s Office is the most
active entity in filing a Public Civil Action, although it has no superiority over the other enti-
ties. This function was granted to it in art. 127, caput, of the Constitution, as a permanent and
essential institution to the jurisdictional function of the State, being in charge of the defense of
the legal order, of the democratic regime and of the social interests, and for the protection of
individual unavailable and homogeneous unavailable interests, referring to indispensable val-
ues for the survival and development of the human being and for the welfare of the community,
whose protection is reviewed as having a qualified social interest, in the presence of the social
relevance of the protection, which may be objective or subjective, if derived from the special
quality of the subjects or from the mass repercussion of the demand. It can be inferred from
the aforementioned provisions that, with regard to the active legitimacy of the Public Prosecu-
tor's Office, it is authorized to protect the defense of transindividual interests of any issue, as
long as the action is compatible with its institutional and constitutional functions. This under-
standing is summarized in the jurisprudence of the Superior Court of Justice (STJ) regarding
the defense of consumer interests.™

For the legitimacy of associations, the requirements of pre-constitution and thematic per-
tinence are provided for in art. 82, IV, CDC and art. 5, V, of LACP, provided that they are legally
constituted for at least one year and that they include among their institutional purposes the
defense of the interests and rights protected by this code, waiving the authorization of the
assembly, which is justified since the associations can amend their statutes aiming to expand

11 Art. 4 The institutional functions of the Office of the Public Defender are, among others: (...) VIl - to promote public civil action
and all kinds of actions capable of providing adequate protection for diffuse, collective or individual homogeneous rights
when the result of the lawsuit may benefit a group of persons in need.

12 "The Public Defender's Office has legitimacy to file a public civil action in order to promote the judicial protection of diffuse
and collective rights held, in theory, by people in need."

13 Such understanding is corroborated by Precedent No. 7 of the Superior Council of the Public Prosecution Service of the State
of Sdo Paulo, as well as in the National Organic Law of the Public Prosecution Service (Law No. 8.625/1993 - LONMP) and in
Article 6, item IV, letter "d" of Complementary Law No. 75/1993 (LOMPU).

14 Similarly, the Federal Supreme Court has recognized that, since DPVAT insurance is mandatory by law and its purpose is to
protect the victims of car accidents, there is social interest, which is why the ministerial body has standing to file a collective
lawsuit, thus rendering Precedent No. 470 of the STJ prejudiced.

15 Precedent 601 STJ: The Public Prosecutor's Office has active legitimacy to act in defense of diffuse, collective and individual
homogeneous rights of consumers, even if arising from the provision of public services. (The Special Court, in the ordinary
session of February 7, 2018, DJE 25/02/2018)
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their powers, to the extent that they modify their ability to act. They are private entities and, in
this sense, totally different from the OAB in its legal nature, therefore any analogy built in favor
of thematic pertinence is not appropriate.

With respect to political parties, since they are represented by the national directory of
the political party, the STF understands that the link of thematic pertinence is not required,
provided that they are represented in the National Congress, and that they can, in abstract
control, argue the unconstitutionality of federal, state or district normative acts, regardless of
their material content, since the jurisprudential restriction derived from the link of thematic
pertinence does not apply to party associations (ADI 1.407 MC, rel. min. Celso de Mello, j. 3-7-
1996, P, DJ de 24-11-2000; ADI 779 AgR, rel. Celso de Mello, j. 8-10-1992, P, DJ de 11-3-1994).

According to article 8, lll of the Federal Constitution, the actions of the Unions in Class
Actions must be limited to the collective and individual interests restricted to the category
(STF. ADI 1157-MC. Rel. Min. Celso de Mello, DJ de 17-11-06).

6. THE THEMATIC PERTINENCE OF THE OAB

Regarding the need of thematic pertinence for the OAB, such understanding seems to
contradict several judgments of the STF in relation to the filing of a Direct Action, so that the
OAB is not required to have thematic pertinence in a direct action, which by analogy leads us
to believe that the STF would also not require it in a Public Civil Action.

In fact, according to art. 103 of the Constitution, as amended by EC no. 45/2004, the
Federal Council of the Brazilian Bar Association is authorized, among other legitimate parties,
to file direct actions of unconstitutionality and declaratory actions of constitutionality (item
VII). Law 9.868/1999, in its article 2, reproduces ipsis literis the list of active legitimates for
abstract control of art. 103 of the FC. In turn, the legal standing to file an action for breach of a
fundamental precept provided for in Law 9882/1999 are the same legal standing to file a direct
action of unconstitutionality.

To corroborate this assertion, item | of Article 44 of the Statute of the Legal Profession
is clear in attributing to the OAB the task of defending the Constitution, the legal order of the
democratical State of Law, human rights, social justice, and to strive for the good application
of the laws, for the speedy administration of justice, and for the improvement of legal culture
and institutions. Therefore, this legal provision grants the OAB the defense of collective rights
and interests. The broadness of the wording of this item authorizes the conclusion that, in
relation to the OAB, the mitigation of the requirement of thematic pertinence for the filing of
the Public Civil Action.

Evidence of this are the statistics presented by Luiz Werneck Vianna and others, whose
graphs reveal that the OAB has continuously used the Adins, making its presence felt among
the members of the community of interpreters, and that the balance of the Adins against fed-
eral rules filed by the OAB reveals that its action is mostly for the control of the legal system,
including a broad spectrum of issues and not restricted to the defense of corporate interests
(VIANNA; BURGOS; SALLES, 2007, p. 75-76).
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Furthermore, article 81, Ill, of the Statute of the Elderly, expressly granted the OAB, in
a generic manner - without designating the competent body for such - the legitimacy to file
civil suits to defend the diffuse, collective, individual unavailable or homogeneous interests
of the elderly.

7. THE LEGITIMACY OF THE OAB’S INTERNAL BODIES

Once the universal legitimacy of the Federal Council of the Brazilian Bar Association has
been analyzed for the filing of a Public Civil Action, it is appropriate to address the issue of the
legitimacy of the Regional Councils of the Brazilian Bar Association.

The Statute of the Practice of Law provides that the following are organs of the Brazil-
ian Bar Association: the Federal Council, the Sectional Councils, the Subsections, and the Bar
Association (Art. 45, items | to IV). The same article, in § 3, grants autonomy to the Subsec-
tions, as autonomous parts of the Sectional Council, in the form of this law and of its constitu-
ent act, but does not grant them legal personality, which is granted to the Federal Council, the
Sectional Councils, and the Bar Association, according to §§ 1, 2, and 4.

The OAB Statute expressly grants active legitimacy to the Federal Council to file a public
civil action (art. 54, clause XIV). This legitimacy is extensive to the Sectional Council, by force
of art. 57, which disposes that the Sectional Council exercises and observes, in the respective
territory, the competencies, prohibitions, and functions attributed to the Federal Council, as
applicable and in the scope of its material and territorial competence, and the general norms
established in the Law, in the General Regulation, in the Code of Ethics and Discipline, and in
the Provisions.

The General Regulation of the Brazilian Bar Association, edited by the Federal Council,
provides that it is the Regional Council’s responsibility, in addition to what is provided in arts.
57 and 58 of the Statute of the Brazilian Bar Association, to file, after deliberation, a Public Civil
Action for the defense of general, collective, and homogeneous individual diffuse interests
(art. 105, V, b)."® However, this capability is not expressly foreseen in the list in article 61 of the
Statute of the Brazilian Bar Association, which attributes to the Subsections, among others,
the attributions foreseen in the General Regulation or by delegation of competence from the
Sectional Council (item 1V).

It is understood that if the Statute of the Brazilian Bar Association, in its article 44, attri-
butes to the entity in two items, item |, the defense of the Constitution, of the legal order of
the Democratic State of Law, of human rights, among others, in a comprehensive manner, it
does not seem correct to restrict its right to file a Public Civil Action only when it is a matter of
defense of the interests of the practice of law, which it is in charge of by force of item Il of the
same article 44.

16 Art. 105 - It is up to the Sectional Council, besides the foreseen in arts. 57 and 58 of the Statute
V - filing, after deliberation: (...)
b) public civil action, for the defense of diffuse interests of a general character and collective and individual homogeneous
interests.
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Hence, and based on the provisions of Art. 54, Subparagraph XIV of the Statute of the
Brazilian Bar Association, which complements the provisions of Art. 44 of the same law, the
Brazilian Bar Association, in the form of its Federal Council, may file direct actions of uncon-
stitutionality, collective writs of mandamus, writs of injunction, public civil actions or other
collective actions, following the example of its Regional Offices, within the exact limits of their
spheres of action.

On the other hand, the Second Panel of the STJ, in Special Appeal No. 331.403-RJ, report-
ing Justice Joao Otdavio de Noronha, decided that the Subsections of the Brazilian Bar Associa-
tion, lacking legal personality of their own, do not have standing to bring a class action.”

According to this decision, the Subsections, for not having legal personality, do not have
legitimacy to file public civil actions, not even by delegation of the Sectional Council, deciding
also that, although article 54, XIV, of the OAB Statute authorizes the Federal Council to file
public civil actions, it does so within the limits of the competence of the Bar Association. In
other words, the Federal and Regional Councils of the OAB would have legitimacy to file public
civil actions to guarantee their own rights and those of their associates, and not those of all
citizens.

In other appeal, the STJ, in Amendment of Divergence No. 1.351.760, Reporting Justice
Benedito Gongalves, decided that the Sectional Councils of the Brazilian Bar Association,
endowed as they are with their own legal personality, may file the actions provided for, includ-
ing public civil actions dealt with in art. 54, XIV of the Statute of the Brazilian Bar Association,
in relation to matters affecting their local sphere, that is, the respective territories of the Mem-
ber States, the Federal District and the Territories (art. 45, §2).

Nevertheless, in the judgment of Special Appeal n° 135.176/PE, the Reporting Justice
Humberto Martins brought an innovative interpretation with respect to the legitimacy of the
Brazilian Bar Association to file a public civil action, by casting his vote in the sense that the
Regional Councils may file the actions foreseen in the aforementioned art. 54, X1V of the Stat-
ute of the Practice of Law, including public civil actions, in relation to issues of interest to the
federation unit where they are installed, such as in defense of local urban, cultural and histori-
cal heritage, as can be seen in the judgment’s summary:

CIVIL PROCEDURE. ADMINISTRATIVE. PUBLIC CIVIL ACTION. BAR ASSOCIA-
TION OF BRAZIL. SECTIONAL COUNCIL. PROTECTION OF URBAN, CULTURAL
AND HISTORICAL HERITAGE. LIMITATION BY THEMATIC PERTINENCE.
UNACCEPTABLE. SYSTEMATIC READING OF ART. 54, XIV, WITH ART. 44, |,
OF LAW 8.906/94. DEFENSE OF THE FEDERAL CONSTITUTION, THE RULE
OF LAW AND SOCIAL JUSTICE. 1 This is a special appeal against the appel-
late decision that upheld the sentence that extinguished, without examination
of the merits, a public civil action filed by the sectional council of the Brazil-
ian Bar Association on behalf of the protection of the local urban, cultural
and historical heritage; the appellant alleges violation of arts. 44, 45, § 2, 54,
X1V, and 59, all of Law 8.906/94. 2 The sectional councils of the Brazilian Bar
Association may file the actions provided for - including public civil actions - in

17 CIVIL PROCEDURE. SPECIAL APPEAL. COLLECTIVE ACTION. ILLEGITIMACY OF THE SUBSECTION OF THE OAB. PUBLIC
LIGHTING FEE. ART. 54 OF LAW 8.906/94. 1 - The OAB Branches, lacking their own legal personality, do not have legitimacy
to file a collective action. 2 - The OAB (Federal Council and Sectional Councils) only has legitimacy to file a public civil action
to guarantee its own rights and those of its members, and not those of all citizens. (Special Appeal granted. (Special Appeal
331.403/RJ, Reporting Justice Jodo Otévio de Noronha, Second Panel, DJ 29/5/2006))
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art. 54, XIV, in relation to the themes that affect their local sphere, territorially
restricted by art. 45, § 2, of Law 8.906/84. 3. the active legitimacy - estab-
lished in art. 54, XIV, of Law 8.906/94 - for the Brazilian Bar Association
to file public civil actions, either by the Federal Council or by the sectional
councils, must be read in a comprehensive manner, due to the purposes
granted by the legislator to the entity - which has a peculiar character in the
legal world - through art. 44, |, of the same norm; it is not possible to limit
the OAB's activities on the grounds of thematic pertinence, since it is respon-
sible for the defense, including judicial defense, of the Federal Constitution,
the Rule of Law and social justice, which inexorably includes all collective
and diffuse rights. Special Appeal granted. (REsp n°® 1.351.760/PE. Report-
ing Justice Humberto Martins. Second Panel. Judged on 26/11/2013. DJe:
09/12/2013 - our emphasis)

This judgment changed the previous jurisprudence of the STJ, which held that the OAB'’s
subsections, lacking their own legal personality, did not have legal standing to bring a class
action; and that the sectionals would only be legitimate to bring a public civil action to ensure
their own rights and those of their members.

He (the Minister) based his vote on the fact that the contemporary doctrine on the Statute
of the OAB has treated as possible the filing of public civil actions, in defense of collective and
diffuse interests, without thematic restrictions, since being of legal character the collective
legitimacy of the OAB, there is no need to prove thematic pertinence with its purposes, when
entering court. However, the minister pointed out, the parallelism of attributions between the
Federal Council and the Sectional Councils, foreseen in its art. 59, which must be read with
temperament, is undeniable.’ A Sectional Council can only file the actions foreseen in art. 54,
X1V, in relation to issues that affect its local sphere, restricted by art. 45, § 2, concluded the
reporter. This paragraph establishes that the sectional councils have their own legal personal-
ity and jurisdiction over the respective territories of the States or the Federal District.' Further-
more, he understood that, as it happens to direct actions of unconstitutionality, the limitation
on the filing of Public Civil Actions by the OAB due to thematic pertinence does not apply.

In his vote, the Minister brings up the thought of Luiz Werneck Vianna, in a paper about the
relationship between law and politics, when he defends that the competence of the Brazilian
Bar Association to file public civil actions is a result of the expansion of the coverage of social
life by the law, by the expansion of the protection of society, by virtue of the Federal Constitu-
tion of 1988, in such a way that the expansion of public civil actions, without the requirement
of thematic limitation, is a logical consequence of the parallelism of the competence for the
filing of direct actions of unconstitutionality by the OAB.2°

18 Art. 59 - The Board of Directors of the Sectional Council has an identical composition and attributions equivalent to those of
the Federal Council, according to the internal regulations of the former.

19 Art. 45. The following are organs of the OAB
| - the Federal Council;
I - the Sectional Councils
Il - the Subsections;
IV - the Lawyers' Assistance Funds.
§ The Federal Council, endowed with its own legal personality and headquartered in the capital of the Republic, is the supreme
body of the Brazilian Bar Association.
§ The Regional Councils, endowed with their own legal personality, have jurisdiction over the respective territories of the
Member States, the Federal District and the Territories.

20 As Luiz Werneck Vianna explains in a recent publication on the relationship between law and politics, the Brazilian Bar Asso-
ciation's competence to file public civil actions can only be read as a result of the increased coverage of social life by the law.
That is, by the expansion of the protection of society, in attention to the dictates of the 1988 Federal Constitution.”
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The Ministers also understood that the active legitimacy granted in item XIV of article 54
of the Statute for the Brazilian Bar Association to file public civil actions, either by the Federal
Council or by the Sectional Councils, should be read broadly, due to the purposes granted by
the legislator to the entity, which has a special character in the legal sphere, as provided in item
| of article 44.

They considered that it was not possible to limit OAB'’s activities on the grounds of the-
matic pertinence, since it is responsible for the defense, including judicial defense, of the Fed-
eral Constitution, the Rule of Law, and social justice, which inexorably includes all collective
and diffuse rights.

This discussion was also the subject of Special Appeal No. 1.423.825-CE, judged by
the Fourth Panel of the Superior Court of Justice, under the reporting of Minister Luis Felipe
Salomao. The appeal was filed in a public civil action filed by the Brazilian Bar Association
Ceara Section, against several banks, seeking compensation on the grounds of collective
moral damages under the allegation of increased waiting time of consumers in bank lines
due to the service system with the reduction of the number of tellers and branches aiming at
maximizing profits. In the judgment, the STJ reiterated the active legitimacy of the OAB to file
a public civil action in defense of consumers on a collective basis, recognizing the generic
aptitude of the institution to act on behalf of supra-individual interests, not being subject to the
thematic pertinence as to the collective jurisdiction, as can be seen in the judgment:

(...) 4 The Brazilian Bar Association, either through the Federal Council or

through the sectional councils, has legal standing to file a Public Civil Action
for the defense of consumers on a collective basis.

5. Due to its specific constitutional purpose, the relevance of the protected
legal assets and the manifest protective bias of social interests, the active
legitimacy of the Brazilian Bar Association is not subject to the thematic
pertinence requirement regarding the collective jurisdiction.

6. However, “the sectional councils of the Brazilian Bar Association may file
the actions provided for - including public civil actions - in art. 54, XIV, in
relation to the issues affecting their local sphere, territorially restricted by
art. 45, § 2, of Law 8906/84” (REsp 1351760/PE, Reporting Justice Hum-
berto Martins, Second Panel, judged on 26/11/2013, DJe 9/12/2013)

7. In the present case, since the OAB's appeal was not heard, the case must
return to the Court of origin for reexamination of the case, and the plaintiff’s
illegitimacy thesis must be considered overcome.

8. Special Appeal partially granted. (EDclin EREsp 1423825-2013/0403040-3
of 04/20/2018. Min. Luis Felipe Salomao - our emphasis)

In the same line of reasoning, in a trial concerning a public civil action before the Supreme
Court, Minister Rosa Weber admitted the active legitimacy of the OAB to file a public civil
action, taking into consideration the institutional purposes provided for in its Statute (art. 44,
). She added that the Federal Council of the Brazilian Bar Association and its Regional Offices,
within the territorial limits of their respective activities, are not limited to proving thematic
pertinence for purposes of filing a public civil action, taking into account the amplitude of the
institutional purposes set forth in the Statute (ACO 2059/DF. Reporting Justice Rosa Weber.
Judged on September 25, 2015. DJe: September 29, 2015).
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Considering, as seen below, that the OAB is a corporate autarchy, a public service provider,
and that it is up to the Subsection, within the limits of its circumscription, to effectively fulfill
the purposes of the OAB (Article 61, item | of the Statute), it is necessary that the Subsection
be equipped with adequate instruments to fulfill the functions entrusted to it, among which
stands out the legal standing to file class actions.

In this way, the provisions of art. 105 of Law no. 8.906/94 were consecrated, in attention
to the institutional purpose of the Brazilian Bar Association, which is not limited to the regula-
tion of the Lawyers class, since it is also responsible for the Federal Constitution and for the
Democratic State of Law, in which sphere the fundamental collective rights lato sensu are
inexorably found, whose defense in court can be done, among other means, through the filing
of the Public Civil Action, overcoming the obstacle of the limitation of the list of lawful parties
of art. 5 of LACP, leaving patent the legitimacy of the OAB for the filing of public civil action
in defense of diffuse interests of general character, collective and individual homogeneous,
without proof of specific thematic pertinence, since it is already presumed before the purpose
constitutionally provided for such institution (COELHO, 2019, p. 255).

In this sense, we support the understanding that the thematic pertinence of the public
civil actions filed by the OAB, as well as all the other co-plaintiffs, must follow the doctrine
postulated by Fredie Didier Jr and Hermes Zaneti Jr, quoted above, with regard to the adequate
representation, with regard to the fulfillment of the three steps in the examination of the legiti-
macy for collective protection: the identification in the abstract of who may conduct a collec-
tive suit as an author; secondly the concrete jurisdictional control of the adequacy of such
legitimacy, lastly the control of the conduction of the process, of the very performance of the
legitimated party, to be done by the judge and by the substituted.

Furthermore, it is also understood that, regardless of legal personality, it is imperative to
recognize the judicial personality of the OAB Branches to ensure the effectiveness of its insti-
tutional mission of protecting the Constitution and the legal order in the Democratic State of
Law (CUSTODIO, 2015).

Mazzili explains that the Constitution and several laws have been broadening the active
legitimacy in defense of transindividual interests, even allowing its defense by entities and
bodies, even if without legal personality, so that bodies without legal personality may in some
cases be given judicial personality.?’

This need is all the more imperious the smaller the Subsection is, sometimes circumscrib-
ing municipalities in the interior of the State, sometimes outlying districts, because without the
prerogative of autonomously resorting to collective jurisdiction, they are entirely at the mercy
of the representation of the Sectional Council or the Public Prosecutor’s Office.

21 "Although some public bodies may not have legal personality (the Public Ministry itself does not), they may, in some cases,
have judicial personality, as occurs with the boards of the legislative chambers or with the state bodies that defend the envi-
ronment or the consumer (such as the Procons), in municipalities and states where they are mere public services with no
personality, etc.

Condominiums of apartment buildings may also defend in court the collective interests of the condominium members, as
long as they are authorized to do so by the General Assembly". (MAZZILI, 2007, P. 315)
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8. CONCLUDING REMARKS

The Public Civil Action seeks to protect the interests of the community in case of damage
to the environment, to the consumer, to the urban order and to goods and rights of artistic,
aesthetic, historical, touristic and landscape value. Not only the public administration, but any
individual or legal entity that causes damage to the community can be the defendants.

Article 54, XIV, of the Statute of the Practice of Law granted the handling of several special
actions to the Federal Council of the Brazilian Bar Association, a body endowed with its own
legal personality and headquartered in the capital of the Republic, among which is the Public
Civil Action, without foreseeing such prerogative for the sectional councils.

As provided in art. 133 of the Constitution, the lawyer is indispensable to the administra-
tion of justice, being inviolable for his acts and manifestations in the exercise of his profes-
sion, within the limits of the law. The importance of the practice of law has been attested by
Brazilian democratic history itself, which found in the Brazilian Bar Association one of the
most notable pillars in the conquest and consolidation of the Democratic State of Law. Its role,
which today is defined by the Statute of the Practice of Law, stands out for the responsibilities
that are not attributed to any other regulated professional class entity.

There are respectable opinions that the OAB is a class entity that pertains only to lawyers
enrolled in it. In truth, OAB goes beyond being an organ of representation, defense, selection,
and discipline of lawyers, it is an entity destined, preponderantly, to defend the Constitution,
the Legal Order, the Democratic State of Law, Human Rights, Social Justice, besides fighting
for the good application of laws, for the swift administration of Justice, and for the improve-
ment of culture and legal institutions, in an absolutely independent way.

The OAB does not have any functional or hierarchical link with any public administration
body. The entity has institutional purposes of protection of the supremacy of the constitutional
text and of the legal-democratic order as a whole, indispensable for the direct defense of the
interests of society as a whole and for the inspection of the acts of public power, affirmation
of citizenship and of the constitutional order of values in which are embodied the fundamental
rights that gravitate on the idea of human dignity.

In other words, as stated in the Statute of the Practice of Law, the most important function
of the OAB is not in its corporate role, but in its role as an institution - guardian of the consti-
tutional and democratic order, representative of civil society and defender of citizenship and
human rights.

It was also shown that the universal legitimacy of the Brazilian Bar Association in the
scope of the ACP arises from the recognition of the lack of thematic pertinence of the OAB to
file a lawsuit in the abstract control of constitutionality, which was recognized by the 2nd Panel
of the STJ in Special Appeal No. 1.351.760/PE. Thus, it was declared that the Regional Council
of the Brazilian Bar Association has active legitimacy to file a public civil action, as a result of
the parallelism of attributions established in article 59 of the Statute of the Practice of Law, as
long as the issues invoked are related to its respective local sphere.

And, lastly, we understand that the OAB’s Subsections also have legal standing to file a
Public Civil Action, whether or not they have legal personality.
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On the first hand, it is unequivocal that once the Subsection Council is created, the Sub-
sections automatically acquire their own legal personality in the same manner as the Sectional
Council, respecting the territorial area and the limits of competence and autonomy. On the
other hand, in the absence of a Subsection Council, it is believed that, regardless of the legal
personality, it is imperative to recognize the judicial personality of the OAB’s Subsections in
order to guarantee the effectiveness of its institutional mission of protecting Brazilian society,
in the local scope.

In fact, the OAB must remain faithful to its constitutional role as the spokesperson for soci-
ety; and therein lies all of its legal, moral, and ethical authority that makes this institution one of
the most respected entities in society, being a true refuge for those in need of social justice.

The protection of the Constitution and the democratic order is not a mere power of the
Brazilian Bar Association, but a constitutionally assigned duty. For this reason, it is necessary
to attribute remedies for such action to the OAB’s Sections or Subsections as well.

Recognizing this reality, the Federal Council of the OAB was authorized by the original
constituent, as an extraordinary legitimacy, to propose direct actions of unconstitutionality and
declaratory actions of constitutionality before the Supreme Court, to protect the legal order.
It would be a contradiction, therefore, to admit that the OAB, with respect to direct actions of
unconstitutionality and declaratory actions of constitutionality, has extraordinary legitimacy
for the protection of transindividual interests and, for others, such as public civil action, is left
without legal standing for the most relevant issues of the protection of collective rights.

Besides the systemic incoherence pointed out, which would be more than enough to jus-
tify the understanding expressed here, it is also unreasonable that the Brazilian Bar Associa-
tion should remain outside the protection of collective rights, inserted by the Constitution of
the Republic itself as a fundamental right and, therefore, under the terms of § 1 of art. 5, with
immediate application.
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RESUMO

The use of exceptional measures by governments has always been the subject of controversy due to its legiti-
macy. In view of this, this article aims to analyze this theme, using as a theoretical reference the studies of
Giorgio Agamben. It discusses initially the functions and characteristics of the new constitutionalism devel-
oped in the post-war period and the recognition of the normative force of the Constitution. After that, using the
deductive method, starting from the main premises made by the studied theorists, it is analyzed situations of
exception that occurred in the United States and Colombia, with an emphasis on justifications and measures
of execution. These countries were chosen because they experienced a complete cycle with the enactment
and execution of exceptional measures, until questioning before the respective constitutional courts about
the constitutionality of those measures. Therefore, it is analyzed how the Constitutional Courts acted in these
cases, especially with regard to the constitutionality of the enactment of the state of exception as well as of the
enforcement measures. Finally, it is analyzed the content of these decisions, especially the treatment given to
cases that resulted in restrictions on basic fundamental rights.

Keywords: State of exception, constitutional jurisdiction; judicial review; fundamental rights.

1. INTRODUCTION

This article aims to analyze the main theoretical conceptions about the state of exception,
as well as its application in real situations in recent history. To this end, it investigates the use
of exceptional measures in the United States and Colombia, focusing on the analysis of deci-
sions handed down by the constitutional courts of these countries in the exercise of constitu-
tionality control. In this context, through the deductive method, we analyze the way in which
the Judiciary of these countries has acted when faced with exceptional situations experienced
in times of crisis in recent decades.

As a starting point, we discuss the new functions attributed to constitutional courts in the
role of interpreting and applying constitutional rules by means of modern methods of constitu-
tional interpretation. The performance of the courts was verified in light of their duty to ensure
the maintenance of the democratic order based on the constitutional values that guarantee
fundamental rights.

Next, using Giorgio Agamben'’s studies on the State of Exception as a theoretical refer-
ence, we discuss the main characteristics of the institute, as well as the problems related to
the legitimacy of its use. At this point, the Italian author’s criticism is emphasized, especially
regarding the subjectivity in determining the reasons invoked for the decree of exceptional
measures.

Among his many criticisms of the institute, Agamben recalls that exceptional measures
usually consist in attributing exceptional powers to the ruler, which implies the weakening of
democratic pillars. The author emphasizes that the measure results in the restriction of funda-
mental rights and the curtailment of the other powers. He also states that the justification for
the adoption of such measures ends up not having any kind of control or verification, depend-
ing only on the will of the ruler.

The author justifies his assertions with several examples in which exceptional measures,
which should be transitory, ended up becoming definitive, leading to the deterioration of the
democratic rule of law. On the other hand, there is a current that understands the need to



The state of exception and judicial review: the role of constitutional courts in the protection of fundamental rights

apply restrictive exceptional measures as a form of protection for democratic institutions in
unstable situations.

The choice to analyze the cases of Colombia and the United States occurred because
they are democratic countries that have used exceptional measures, with severe restrictions
on fundamental rights, under the allegation of facing threats to national security. Given that
exceptional measures are still used and that, in some cases, they are even provided for in
the constitutions, this article seeks to analyze how these courts faced issues related to the
theme. In this scenario, we analyze the results of actions that questioned the constitutionality
of enforcement measures arising from the exceptional situation at the time.

It was verified that, to a greater or lesser extent, both the Colombian and the American
courts have considered some measures that restrict fundamental rights to be constitutional,
while others have not. In general, it was possible to verify that, although both courts admit
measures of this nature, they have clearly emphasized that no act of government practiced in
an exceptional situation is immune from constitutionality control by the Judiciary.

Finally, this article briefly analyzes exception measures enacted in some countries because
of the Coronavirus Disease 2019 (Covid-19) pandemic and its possible consequences for the
democratic rule of law.

2. INTERPRETATION AND THE NORMATIVE
FORCE OF THE CONSTITUTION

Traditionally, hermeneutics means theory or art of interpreting and understanding texts,
whose main objective is to describe how the interpretative-comprehensive process takes place,
still in its traditional sense. It also has a prescriptive dimension, to the extent that, through this
descriptive process, it seeks to establish a more or less coherent set of rules and methods to
correctly interpret and understand the most diverse legal texts (STRECK, 2014).

In this sense, according to Streck (2014, p. 345), the constitutional rule “becomes, in all
its substantiality, the hermeneutic topos that will conform the interpretation of the rest of the
legal system”. However, the Constitution should not be understood as an entity dispersed in
the legal system, nor can it be considered a substitute for the interpretative activity. The Con-
stitution would be, thus, the materialization of the legal order of the social contract, directing
the realization of the political and social order of a community. From this, one should be aware
that the principles are deontological and govern the Constitution, the regime and the legal
order. It would not be only the law, “but the law in all its extension, substantiality, fullness and
scope” (STRECK, 2014, p. 345).

Until the beginning of the 20th century, more specifically until the outbreak of World War
II, a culture based on the law passed by parliament as the main source prevailed, relegating to
constitutions a merely programmatic role, which should inspire the legislature’s actions. Thus,
the constitutional rule was not recognized as having a normative force that could be invoked
before the Judiciary. Fundamental rights, to have validity, should be protected by law, which
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often led to the predominance of the arbitrariness of the majorities installed in parliament
(SARMENTO, 2009).

This picture changed substantially after this period, because the perception that political
majorities can perpetrate or complicate barbarism, as occurred with Nazism, led the new con-
stitutions to create or strengthen constitutional jurisdiction, instituting powerful mechanisms
for the protection of fundamental rights, including against the legislature (SARMENTO, 2009).

Thus, the reconstitutionalization of Europe over the second half of the 20th century rede-
fined the place of the constitution and the influence of constitutional law on contemporary
institutions. The main reference in the development of the new law is the Bonn Basic Law
(German Constitution) of 1949 and the creation of the Federal Constitutional Court in 1951.
From that moment on, an incessant scientific and doctrinal production about Constitutional
Law began in countries of Roman-Germanic tradition. In Brazil, this process intensified with
the approval of the 1988 Constitution, guaranteeing the consolidation of a Democratic State of
Law with relative stability (BARROSO, 2005).

According to Hesse (1991), the legal Constitution is conditioned by historical reality and
cannot be separated from the concrete reality of its time - and this has to be taken into account
to satisfy its claim of efficacy. It itself becomes a normative force that influences and deter-
mines political and social reality. The limits of normative force can be seen when the factors
of the present change.

If the presuppositions of normative force find a correspondence in the Con-
stitution, if the forces in a position to violate it show themselves willing to pay
homage to it, if, even in difficult times, the Constitution manages to preserve
its normative force, then it is a real, living force capable of protecting the life of
the State against the unrestrained onslaught of arbitrary acts. It is not, there-
fore, in calm and happy times that the normative Constitution undergoes its
test of strength. In truth, this test takes place in emergency situations, in times
of need. (HESSE, 1991, p. 25).

Since it is a norm that creates the state, its institutions, and protects rights, the Constitu-
tion must have an apparatus to protect against any attempts to weaken it. In this case, the
author highlights the fact that the normative force itself can be tested at times of exceptional-
ity, when it is argued that it is necessary to relativize its commands for some reason. In such
periods, the Constitution may be tested, and it is on these occasions that its strength should
be asserted.

To a certain extent, here resides the relative truth of the well-known thesis of
Carl Schmitt, according to which the state of necessity configures an essen-
tial point for the characterization of the normative force of the Constitution.
What is important, however, is not to verify, exactly during the state of neces-
sity, the superiority of the facts over the secondary meaning of the normative
element, but to verify, at this moment, the superiority of the norm over the
factual circumstances. (HESSE, 1991, p. 25).

In the wake of the post-war period of strengthening of the Constitution, the so-called Neo-
constitutionalism was consolidated, characterized mainly by the recognition of the normative
force of principles, the rejection of formalism, the use of open methods of interpretation, the
constitutionalization of law and the irradiation of fundamental rights norms to all branches
(SARMENTO, 2009).
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Another striking feature is the focus on the Judiciary, in which the judge is conceived as a
guardian of the civilizing promises of the constitutional texts. Thus, members of the Judiciary
would assume a leading role in the interpretation of constitutional rules, to the detriment of the
other powers, a fact that ends up becoming controversial due to the limits of this interpretive
activity and the possibility of exercising judicial activism (SARMENTO, 2009).

The origin of judicial activism dates back to the period of the great crisis of 1929, when
the U.S. Supreme Court was forced to decide several cases involving the New Deal. From the
1950s on, the Supreme Court began to produce progressive jurisprudence on fundamental
rights (BARROSO, 2012). After that, the U.S. Supreme Court, assumed a role as protector of
fundamental rights, especially of minority groups, quantitatively or representatively, such as
racial minorities.

Thus, the notion of judicial activism is linked to a broader participation of the judiciary in
the realization of constitutional values and purposes, with a greater role in the space of the
other powers. The activist posture manifests itself, for example, through the direct application
of the Constitution to situations not expressly contemplated in its text and without manifesta-
tion of the legislature, declaration of unconstitutionality in situations where it is not ostensible
and imposition of conducts or abstentions to the Public Power (BARROSO, 2012).

By protecting these minority interests, the Judiciary exercises its counter-majoritarian
function. Thus, in certain situations, a certain group of individuals or even the entire commu-
nity may be at the mercy of suffering restrictions on the enjoyment of its most basic rights,
which often occurs under a cloak of legality.

3. THE STATE OF EXCEPTION

The state of exception is usually identified as an institute related to transitory moments
of alteration of the institutional order established by a rule of law. It is usually associated with
measures that allow the state to act in order to correct a threat or violation of the constitutional
order.

Francois Saint-Bonnet alludes to two meanings of the word “exception”. The first, which
he calls “classic”, would consist in the moment when legal rules foreseen for a period of “calm”
are transgressed or suspended in order to face a certain danger. The second, on the other
hand, whose great representative is Giorgio Agamben, would point to a profound modification
of certain legal systems in the face of lasting dangers, such as terrorism. The latter, according
to Saint-Bonnet, should not last, because the idea of a “permanent state of exception” would
be a contradiction, as exceptions would become rules (VALIM, 2018).

In this context, in Constitutional Law, under the most varied labels, “state of urgency”,
“state of emergency”, “state of siege”, “constitutional dictatorship” and “constitutional govern-
ment of crisis”, the exception is understood as a bundle of prerogatives that the Executive
Branch uses to face anomalous situations, such as a serious institutional crisis or calamities
of great proportions. It is also noteworthy the definition under the philosophical prism in which

the classic statement of Carl Schmitt is found, according to which “sovereign is the one who
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decides on the state of exception” (VALIM, 2018, p. 21). The sovereign would be the only one
capable of making the last decision, which has for object the situation of exception.

Carl Schmitt, in turn, was one of the main theoreticians of the state of exception. His
theory began to be developed in the works The Dictatorship and Political Theology. Showing
fascination for the theme, the author even states that the exception is more interesting than
the normal case, that the latter proves nothing and the former proves everything, which not
only confirms the rule, but also the latter lives of exception (ALMEIDA; TORREAQ, 2019).

For Schmitt, the exception plays a central element, because he believes that only in the
face of exceptionality one can glimpse who is the sovereign, since this is precisely who decides
on the state or situation of exception. He defends a decision that comes from exceptionality,
not from normativity, thus attacking the limit of the State’s action given by the valid legal norm.
One of his justifications was that no normative validity could do itself and that validity would
be untenable when facing a situation of exception. In such situation, one can realize that the
legal norm comes from a concrete normative order that would present itself in limit situations
(ALVES; OLIVEIRA, 2012).

In this context, a widespread opinion is that the state of exception constitutes “a point of
imbalance between public law and political fact” (AGAMBEN, 2004, p. 11). Another thought is
that, if they are fruits of periods of political crisis, they should be understood in this field, and
not in the legal one. The exceptional measures would find themselves in the paradoxical situa-
tion of legal measures that cannot be understood at the level of law, and the state of exception
is presented as a legal form of that which cannot have a legal form (AGAMBEN, 2004).

Among the elements that make it difficult to define a state of exception is its close rela-
tionship with moments of institutional rupture, such as civil wars, insurrections and resistance.
In this sense, it is worth explaining that, soon after taking power, Hitler promulgated, on Febru-
ary 28, a decree for the “protection of the people and the state”, which suspended the articles
of the Weimar Constitution regarding individual freedoms. The decree was never revoked,
so that the entire Third Reich can be considered a state of exception, which lasted 12 years
(AGAMBEN, 2004).

Modern Totalitarianism can be defined as the establishment, through the state of excep-
tion, of a legal civil war that allows the physical elimination not only of political opponents, but
also of entire categories of citizens who seem unintegratable to the political system. Since
then, the creation of a permanent state of emergency has become common practice in con-
temporary states, including the so-called democratic ones (AGAMBEN, 2004).

It is worth noting that there are several states of exception, that is, portions of power that
lawfully or unlawfully escape the limits of the rule of law (BASILIEN-GAINCHE apud VALIM,
2018). Unlike what happens with a revolutionary movement, with the exception is not intended
to openly establish a new constitutional order, it surreptitiously erodes the democratic rule of
law. Although there are those who deny the legality of the exception, qualifying it as a merely
political reality, everything indicates that it belongs to the law, emphasizing that the norm that
determines it will never suspend itself (VALIM, 2018).

Regarding this issue, Agamben states that there is a division between those who seek
to insert the state of exception within the legal system and those who consider it outside this
system, as an essentially political phenomenon. In this regard, he states that



The state of exception and judicial review: the role of constitutional courts in the protection of fundamental rights

Among the first, some - such as Santi Romano, Hauriou, Mortati - conceive
the state of exception as an integral part of positive law, since the neces-
sity that grounds it acts as an autonomous source of law; others - such as
Hoerni, Ranelletti, Rossiter - understand it as a subjective right (natural or con-
stitutional) of the State to its own conservation. The latter - among whom
are Biscaretti, Balladore-Pallieri, Carré de Malberg - consider, on the contrary,
the state of exception and the necessity that underlies it as factual elements
that are substantially extra-legal, even though they may eventually have con-
sequences in the field of law. (AGAMBEN, 2004, p. 38).

The author further questions:

If what is proper of the state of exception is the suspension (total or partial)
of the legal order, how can this suspension still be understood in the legal
order? How can an anomie be inscribed in the legal order? And if, on the
contrary, the state of exception is only a factual situation and, as such, alien
or contrary to the law; how is it possible for the legal order to have a lacuna
precisely as to a crucial situation? And what is the meaning of this gap?
(AGAMBEN, 2004, p. 39).

After asking these questions, Agamben (2004) points out that the state of exception is
neither outside nor inside the legal order, and the problem of its definition refers to a level or a
gray zone in which inside and outside are not mutually exclusive, but indeterminate. The sus-
pension of the norm does not mean its abolition, and the zone of anomie it establishes is not
unrelated to the legal order.

In this context, there is an interesting debate about the foundation of the state of excep-
tion. One of the most cited currents sustains itself on the concept of necessity, resorting to
the Latin adage necessitas legem non habet, which means “necessity has no law”. According
to Agamben (2004), this should be understood in two opposite senses: “necessity recognizes
no law” and “necessity creates its own law.

The author concludes that understanding the structure and meaning of the state of excep-
tion presupposes an analysis of the legal concept of necessity. He understands that necessity
is not a source of law, nor does it suspend it, it merely subtracts a particular case from its
literal application. However, he states that the modern state of exception is, in fact, an attempt
to include, in the legal order, the exception itself, creating a zone of indifference in which fact
and law coincide.

Finally, Agamben (2004) understands that the theory of the state of necessity does not
hold, because it concerns the very nature of necessity that some authors continue to think,
more or less unconsciously, as an objective situation. In such a way, the concept of neces-
sity would be totally subjective, relative to the objective that one wants to achieve. Frangois
Saint-Bonnet states that the issue of exception in public law is not only about discarding the
applicable law as a result of certain circumstances, but also refers to the subtraction of normal
relations between rulers and ruled (BERCOVICI, 2014).

Thus, most constitutionalists favor the constitutionalization of the exception, whose goal
would be to rationalize the extraordinary protection of the state, incorporating it into the legal
system. In this vein, the exceptional powers should be expressly provided for in the Constitu-
tion to enable limitation and control, including as a way to affirm democracy (BERCOVIC],
2014).
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In this line, the state of exception would prove to be controllable, manageable, if executed
in the manner provided in the constitutional and legal texts. Based on Godoy (2016, p. 301): “Its
effective decree, however, leads the conceptual abstraction built on normality to an aggressive
and hostile political and bureaucratic structure that enables the most monstrous barbarities”.

At the national level, the 1988 Federal Constitution provides for exceptional measures to
defend the state and democratic institutions. The so-called constitutional crisis system has
as its instruments the state of defense and the state of siege, aimed at maintaining or restor-
ing order in times of abnormality. Therefore, crisis control is configured as a legal system
formed by constitutional rules that establish and prescribe the necessary measures to solve
political-institutional crises. Exceptionality would be the keynote in these cases, justifying the
measures until the constitutional balance is, again, reached (FERNANDES, 2018).

4. SITUATIONS OF EXCEPTION IN RECENT
HISTORY AND JUDICIAL CONTROL

After the terrorist attacks of September 11,2001, the United States government approved
several normative acts with the intention of reducing fundamental guarantees in general,
under the pretext of facing, with greater rigor, and preventing acts of terrorism. On November
13,2001, it approved the Military Order, which authorized indefinite detention and prosecution
before Military Commissions of non-citizens suspected of involvement in terrorist activities.
Later, on September 26, 2001, the U.S. Senate passed the Patriot Act, which, among other
things, allowed the Attorney General to detain foreigners suspected of terrorist activities that
endanger the national security of the country (AGAMBEN, 2004).
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Furthermore, within seven days, the alien was to be deported or charged with violation
of immigration law or some other offense. In the event, the act radically nullified all legal sta-
tus of the individual, thus producing a legally unnamable and unclassifiable being. Thus, the
Taliban captured in Afghanistan did not enjoy the status of prisoners of war under the Geneva
Convention, nor did they enjoy the status of those accused of common crimes under U.S. law
(AGAMBEN, 2004):

Neither prisoners nor accused, but only detainees, they are the object of a
pure de facto domination, of an indeterminate detention not only in the tempo-
ral sense, but also as to their very nature, because totally outside the law and
judicial control. The only possible comparison is with the legal situation of the

Jews in the Nazi Lager: along with citizenship, they had lost all legal identity,
but kept at least the identity of Jews. (AGAMBEN, 2004, p. 14).

At other times, there has been this claim to power by the executive branch, to deal with
military or economic emergencies. Such was the case with the passage of the New Deal, in
which there was a delegation to the president of unlimited power to regulate and control all
aspects of the country’s economic life.

It is in the perspective of this vindication of the president’s sovereign powers

in an emergency situation that one must consider President Bush’s decision
134 to refer to himself constantly, after September 11,2001, as the Commander in
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chief of the army. If, as we have seen, such a title implies an immediate refer-
ence to the state of exception, Bush is seeking to produce a situation in which
emergency becomes the rule and in which the very distinction between peace
and war (and between foreign war and world civil war) becomes impossible.
(AGAMBEM, 2004, p. 18).

Along these same lines, the Egyptian government, under former President Mohamed
Morsi, published a constitutional declaration on November 22, 2012, that considered presiden-
tial decrees to be exempt from judicial review and authorized the president to implement the
necessary actions to protect the country and the goals of the so-called Egyptian Revolution,
which began after the deposition of Hosni Mubarak (MARTINS, 2015).

In another situation, on May 1, 1994, Decree No. 874 was approved by the government of
Colombia, declaring a state of internal disturbance and determining the application of special
legislation for crimes under the jurisdiction of regional courts, classified as terrorism, subver-
sion, kidnapping, rebellion, drug trafficking, among others. An example of this special legisla-
tion was Decree No. 2271/1991, which provided for provisional release only for those over
seventy years old and those who had already served pre-trial detention, for the time of the
maximum penalty provided for the crime, with the intention of preventing the application of the
more favorable legislation in these cases (MUNOZ, 2002).

4.1 CONSTITUTIONAL JURISDICTION AS A MEANS OF
CONTROLLING THE STATE OF EXCEPTION

Often, the constitutional system itself provides for a system of control by the Legislative
and Judiciary Branches. This control should be exercised over the acts that lead to the sus-
pension of constitutional guarantees, in order to ensure that they are pertinent to the validity
of the exceptional situation. Along these lines, both in the United States and in Colombia, their
respective Constitutional Courts have been called upon to exercise control over the constitu-
tionality of the acts that implement such measures, adopted under the justification of the need
for greater rigor and agility on the part of Executive Branch agencies.

In view of this, the Constitutional Court of Colombia, when asked to control the consti-
tutionality of state of exception declarations, issued important decisions (some of which are
analyzed below) to restrict the use of exceptional measures. Although it has not failed to rec-
ognize the discretion of the President of the Republic in deciding when and for how long to use
the institute, the Court has recognized the possibility of full constitutionality control.

Thus, two declarations of exception were recognized as unconstitutional between 1994
and 1995. These decisions resulted in accusations of “judicial dictatorship” by the Court, for
supposedly making it difficult for the government to control public order in the context of the
confrontation with the Revolutionary Armed Forces of Colombia (FARC), a guerrilla group oper-
ating in that country (CAMPQS, 2016).

In these precedents, some of which are analyzed below, the Court has ensured that,
although there is the faculty for the decree of exceptional measures in any of its modalities,
such measures should observe the principle of proportionality and can never reduce the
essential core of fundamental rights. Thus, it recognized the legitimacy of these mecha-
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nisms when provided for in the Constitution itself and in international documents, but also
stressed that judicial control should be unlimited and permanent (TOBON-TOBON; MEND-
IETA-GONZALEZ, 2017).

According to Mufioz (2002), former president of the Constitutional Court of Colombia, the
Constitution of that country establishes three types of state of exception, namely, external war,
internal commotion and emergency. The author stresses that the purpose of the constituent
is to distinguish the scenarios of normality and abnormality, making it clear that the latter is
subject to the rule of the constitutional rule.

On May 1, 1994, the Colombian government passed Decree No. 874, declaring a state
of internal commotion, shortly after receiving a communication from the Attorney General’s
Office that several people accused of serious crimes were about to be released due to the expi-
ration of the deadline for procedural instruction. The Attorney General’s Office claimed that it
would not be possible to consider the merits in such cases within the legal timeframe and that
the delay could result in the release of 724 prisoners (MUNOZ, 2002).

In practice, this decree would result in the maintenance of several preventive arrests with-
out legal grounds, while the prisoners were awaiting trial. The Supreme Court held that the act
was unconstitutional because it violated the right to liberty, the presumption of innocence, and
the human being’s capacity for self-determination, and that there could not be an objective
presumption that the person under investigation, once released, would be a threat to public
order (MUNOZ, 2002).
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In a judgment held under the reporting of the mentioned magistrate member of the Colom-
bian Constitutional Court, it was stated that:
The argument that the Government makes is absolutely dangerous, signals
the Court and does not really demonstrate a risk of crisis in the declaration. It
should also be noted that it violates the principle of presumption of innocence
and also attacks the principles of a social state of law that relies on its own
institutions. The Constitutional Court considers that in this case the mere fact
that many people come out of prisons by lapse of time, due to a slowness
in proceedings, there is no evident causal link with the endangering of state
institutions, nor with the disturbance of public order (COLOMBIA, 1994, p. 1).

However, in another precedent, in Sentence No. C-556/92, the Court recognized the legiti-
macy of the declaration of a state of commotion, but controlled the exercise of this prerogative
by verifying the presence of the formal requirements for such:

Nevertheless, despite these caveats, the Constitutional Court declares the
state of exception feasible, based on two reasons:

a - The certification of the formal requirements, namely, the democratic prin-
ciple and the prior approval by the senate;

b - The adequacy of the powers given to the President of the Republic, namely,
the non-existence of ordinary powers to prevent a crisis from occurring.
(GONZALEZ, 2016, p. 148).

Sentence No. C-802/02 affirmed the legitimacy of the constitutionality control of acts as
follows:
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In summary, the Political Charter confirms the competence of the Constitu-
tional Court to control the formal and material constitutionality of both the
legislative decrees declaring states of exception and the legislative decrees
of execution. Such competence is further corroborated by the deliberations
that took place in the National Constituent Assembly; by the model of consti-
tutional law of exception chosen by the 1991 Constituent; by the regulation it
made of the nature, limits, and system of control [...]; by the legal nature of the
decree declaring a state of exception; and by the current conception of consti-
tutional jurisdiction and its function (COLOMBIA, 2002, p. 1).

Furthermore, he understood that it would even be possible to suspend laws that were
incompatible with the state of exception, but rights provided for in international treaties could
not be suspended. In this sense:

The Inter-American Convention on Human Rights and the International Cove-
nant on Civil and Political Rights are the two international instruments that are
considered to have been most flagrantly violated. Among the articles of the
Inter-American Convention, article 8 stands out, stating the following: “Every-
one arrested or detained shall be entitled to trial within a reasonable time or to
release”. In the same vein, the UN Human Rights Committee, in case No. 46 of
1979, held that: “The detention of an individual for more than 6 months before
proceedings were initiated, and for more than two years before sentence was
pronounced, would constitute excessive delays” (cited by the Constitutional
Court of Colombia, Sentencia C-556 of 1992). (GONZALEZ, 2016, p. 147).

Even recognizing the constitutionality of the state of commotion, provided for by the con-
stitutional order, the constitutional jurisdiction has acted to verify whether the exercise of this
prerogative has been occurring regularly. Even so, it did not admit the suppression of funda-
mental rights and guarantees considered core to the democratic rule of law.

Along the same lines, also under the justification of facing an emergency situation, the
U.S. government obtained the approval of the so-called Patriot Act, signed by President George
W. Bush on October 26, 2001. Soon after the September 11 terrorist attacks, the law came into
force under the argument of fighting terrorism, providing for a series of exceptional measures
to be granted to government agencies in charge of acting in the fight against terror.

Critics of the Bush administration argued that this measure reflected a disregard for basic
civil liberties. Supporters of the administration argued that it was an appropriate legislative
response to the terrorist attacks. In short, the act greatly expanded investigative powers, espe-
cially broadening the possibilities for searching and acting on the Internet, authorizing clan-
destine personal searches, to take advantage of the new standards established by the Foreign
Intelligence Surveillance Act (FISA) (GUIORA; JULIET, 2019).

This law, in its various chapters, provided for increased funding for military operations
and increased the authority of the Executive Branch to seize the financial assets of foreign
persons, countries, and entities suspected of participating in terrorist attacks. In doing so, it
increased the authority of agencies charged with conducting surveillance of suspected ter-
rorists, changed banking system regulations to combat money laundering, made it easier to
request personal information from service companies, made it easier to detain suspected ter-
rorists, and other measures (MORGAN, 2013).

The law also created a secret court with the function of legalizing, through court orders,
the actions of the security agencies. This court even ordered the telecommunications com-
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pany Verizon to hand over all its customers’ telephone records to the National Security Agency
(NSA) and the Federal Bureau of Investigation (FBI) without being subject to any investigation.
The court order also directed Verizon not to disclose the existence of the request and the court
order itself (GREENWALD, 2013). Subsequently, the Supreme Court ruled for the constitution-
ality of this practice.

Moreover, this law allowed anyone in the world to be held in prison for an unlimited time,
without a formal accusation, due process and trial. In this vein, illegal arrests and drone strikes
were also “legalized” by secret courts, without any control, all under the justification of being
in the war against terror (MELO, 2013).

Nevertheless, many actions of the U.S. government based on the Patriot Act have been
challenged in court - some cases reaching the Supreme Court due to allegations of human
rights violations, as in the case of Rasul v. Bush, in 2003. In this context, several individuals
of different nationalities were captured in Afghanistan and Pakistan on suspicion of having
ties to terrorist organizations. After family members of these prisoners filed Habeas Corpus
petitions, the government claimed that the federal jurisdiction could not hear cases in which
detainees of other nationalities were outside the U.S. territory (TAUBER; BANKS, 2019).

By six votes to three, the Supreme Court decided that, although Guantanamo Island is
located in another country, the United States had full control of the naval base on Cuban terri-
tory, a situation that would be equivalent to detention on national soil. However, this decision
did not result in the release of the individuals, as they were only guaranteed to submit the case
to Federal Jurisdiction (UNITED STATES OF AMERICA, 2004a).

In another situation, also in the year 2004, the Supreme Court decided the case of Hamdi
v. Rumsfeld, which was distinguished from the one mentioned above in that it involved a US
citizen named Yaser Hamdi. Although born in Louisiana, he grew up outside the United States
and was captured fighting alongside Taliban forces in Afghanistan. He was later taken to
Guantanamo Bay prison when his citizenship was discovered, and was then transferred to a
military prison. Initially, the prisoner was denied the right to communicate with a lawyer, which
led him to argue a violation of due process of law under the fifth amendment of the US Consti-
tution (TAUBER; BANKS, 2019).

Thus, he claimed that he was being prevented from challenging his arrest through an
attorney. The American state, in turn, claimed the exclusive authority of the president to decide
which prisoner would be considered an enemy combatant and that the principle of separation
of powers would prevent the judiciary from interfering in this matter. The Supreme Court, by
six votes to three, ruled that the president would not have exclusive authority to determine
when a prisoner has the right to challenge his arrest through an advocate. Justice Sandra Day
O’Connor stated that because Hamdi is a U.S. citizen, the government would be violating his
Fifth Amendment right to due process of law, which would assure him the right to challenge
his arrest (UNITED STATES OF AMERICA, 2004b).

However, in this case, there was no consensus among the justices as to the powers given
to the president to detain enemy combatants. Two Justices, David Souter and Tuth Bader,
disagreed on whether the Authorization for Use of Military Force (AUMF) gave such powers to
the president. Justice Souter, in his opinion, pointed out that he disagreed with the others on
this point. He emphasized that the government had not been able to show that the AUMF sup-
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ported detention in the case at hand, and that Mr. Hamdi should be released immediately. In
his view, the AUMF does not use the word detention and no interpretation of the law indicates
that it is intended to give the president the authority to order detention of citizens as enemy
combatants. He also argued that there would be another statute, the Non-Detention Act of
1971, which expressly prohibited the detention of US citizens except with the authorization of
a law passed by Congress (EDELSON, 2017).

In the case of Hamdan v. Rumsfeld, judged in 2006, Salim Hamdan, who had been a
driver for Osama bin Laden, was captured in Afghanistan and transferred to the Guantanamo
prison, his case being under the protection of a military court, which declared him an enemy
combatant. Prior to this declaration, Hamdan filed a habeas corpus petition before a federal
court, which recognized the right to a hearing to verify the prisoner’s status and possible
submission to the rights provided for in the Geneva Convention. Such decision was reformed
after appeal, under the argument that Congress had authorized the trial before the so-called
Military Commissions and that the Geneva Convention would have no effect on US soil (TAU-
BER; BANKS, 2019).

The case was taken to the Supreme Court, which reformed the decision by five votes
to three, prevailing the understanding that neither the Constitution nor any other law autho-
rized the Military Commissions to act in this way and that the Geneva Convention should be
observed in the case, since it produced effects within the national territory (UNITED STATES
OF AMERICA, 2006).

After this case, Congress passed the Military Commission Act (MCA), which expressly
removed from federal jurisdiction the competence to hear habeas corpus cases filed by Guan-
tanamo prisoners. Thus, in the case Boumediene v. Bush, Lakhdar Boumediene, an Algerian
citizen captured in Bosnia, suspected of planning attacks on an embassy, filed a writ of habeas
corpus seeking to challenge his imprisonment. In light of this, the Supreme Court was again
provoked to pronounce itself on the issue and, by five votes to four, reformed the initial deci-
sion (TAUBER; BANKS, 2019).

Thus, the understanding prevailed that the MCA could not authorize the president, by his
own act, to designate prisoners as enemy combatants, or not. In addition, it reaffirmed that the
guarantee of Habeas Corpus could not be suppressed despite legal provisions, because this
would be contrary to the Constitution, which should be respected even in extraordinary situa-
tions (UNITED STATES OF AMERICA, 2008).

It is worth noting, in this last case, that the Justices who voted for the dismissal did so
under the understanding that the guarantee of the Habeas Corpus would not extend to foreign-
ers who support those considered enemies of the nation. In view of this, the performance of
the Supreme Court was not exempt from criticism. In this sense, Guiora and Juliet (2019) state
that successive governments have adopted measures that minimize individual rights. Mean-
while, Congress and the Supreme Court have failed to strengthen and rigorously apply checks
and balances, failing to act in the field of combating terrorism and leaving it totally under the
dominion of the Executive. The consequences of this hiatus are deleterious to fundamental
rights, and it is questionable whether there is any benefit in restricting these rights.
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4.2 THE COVID-19 PANDEMIC AS A REASON TO
DECLARE A STATE OF EXCEPTION

At the present time, the world is in a state of complete exceptionality due to a pandemic
caused by Covid-19. The high number of people infected is shaking the health systems of
many different countries to different extents. Some European countries, such as Italy and
Spain, have been hardest hit by having their medical care capacity completely exhausted. In
these countries, it has come to the point where choices have to be made between patients who
should receive respirators because there are not enough of them to meet all the needs.

Faced with many scientific uncertainties about the efficacy of medicines, the form of
contagion, over the months, international experience has shown that, for the moment, the only
effective way to interrupt the chain of contagion would be social isolation, with the complete
paralysis of almost all activities. Thus, what was seen, in some countries, was a resistance
from part of the population to comply with isolation orders imposed by the authorities.

In this scenario of exceptionality, with the need to impose measures restricting the rights
to freedom, some governments, it seems, have taken advantage of this to change their con-
stitutional orders, under the justification that they need more powers to take measures to
confront the pandemic.

One of the cases that gained prominence was Hungary, where the ultra-rightist govern-
ment of Viktor Orban managed on March 30, 2020, to pass a law that extends the state of
alarm indefinitely, under the pretext of combating the new coronavirus. Holding a two-thirds
majority in parliament, the executive gained extraordinary powers to rule by decree, without
setting a time limit and without any control, including from parliament (BLANCO, 2020).

After international pressure mainly from European countries, on June 16, the parliament
withdrew the special powers given to the prime minister. However, the new rule allows the
chief executive to decree, without parliamentary consent, a state of public health emergency,
which would allow a return to the previous situation (LEHOTAY, 2020). The case of Hungary
demonstrates how a situation of exceptional character can be used to depart from the con-
stitutional order and, therefore, democratic pillars such as the separation of powers and fun-
damental freedoms. One of the measures adopted was the punishment, with up to five years
in prison, for those who publish false or distorted information that “obstructs” the effective
protection of the population (BLANCO, 2020).

A similar measure was discussed and passed in Bulgaria, increasing the powers of Prime
Minister Boyko Borisov. However, some articles were repealed by the parliament precisely
because of the fear that the measure could hurt the freedom of speech in the country. One of
the measures, similar to what happened in Hungary, provided for a prison sentence of up to
three years for those who spread false news. President Rumen Radev vetoed this part of the
law, claiming that it could cause more problems for the country, since it would restrict access
to information. The Philippines, India, Poland, and Austria have also passed measures giving
more powers to their respective chief executives to fight the pandemic (BRAUN, 2020).

Italy, the country most affected by Covid-19 so far, has passed a decree law for reasons
of hygiene and public safety, imposing a series of restrictions, including: a ban on residents
leaving the municipality, a ban on access to certain areas, the suspension of demonstrations
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and any form of assembly, the suspension of educational services for children and teenagers,
and other restrictions.

In an article published on February 26, 2020, well before the outbreak of the contamina-
tion in Italy, Giorgio Agamben stated that such measures were irrational and totally immo-
tivated, and that a state of exception was being provoked. However, subsequent events led
the country to enter a total blockade, as this was the only way found to contain the wave of
contagion. (AGAMBEN, 2020).

Already in early August, Parliament approved the extension of emergency powers to Prime
Minister Giuseppe Conte until October 15. These powers allow the government to maintain
restrictions and to respond promptly to new outbreaks with the restrictive measures it deems
appropriate (HOROWITZ, 2020). So far, everything indicates that in the Italian case, the mea-
sures have indeed been adopted to last temporarily and only in order to contain the spread of
the disease.

In Germany, the Federal Constitutional Court rejected applications against measures
restricting the right of citizens of the Bavarian region to meet in general. The claim was that
fundamental rights of freedom were being restricted too much and that there were no longer
any grounds for doing so. The Court rejected the claim on the grounds that the restrictions
were not unfounded and that they were pertinent to the goals of preserving public health (GER-
MANY, 2020).

5. CONCLUSIONS

The Constitutional Courts have the important role of protecting and enforcing the consti-
tutional rule, guaranteeing the validity of the democratic rule of law. Thus, the order of values
that make up the constitutional system remains in force in any situation that escapes normal-
ity, regardless of its denomination. Even if the constitutional system itself brings a normatiza-
tion for acting in moments of crisis, the values immanent to the constitutional order remain
fully in force.

Even in a situation accepted by legal systems as an emergency, the Judiciary, at any of its
levels, does not fail to act in an attempt to maintain control over the constitutionality of acts
practiced during a state of exception. Even if the constitutional system foresees the preroga-
tive of the Executive Branch, with the consent of the Legislative Branch, to act with exceptional
powers, the judicial control function does not suffer any restriction as to the function of evalu-
ating the constitutionality of the acts practiced.

In this way, as much as measures that may curtail certain fundamental guarantees are
authorized, the Constitutional Courts and the common Jurisdiction must act to control such
measures and, above all, to prevent the provisional situation from becoming definitive and
degenerating the institution. In the precedents analyzed, both courts admit the use of excep-
tional measures that restrict fundamental rights, but always ratifying the possibility of verifying
the constitutionality of the measures used.

MERITUM MAGAZINE ¢ v.15 ¢ n.4  p. 127-144 * 2020

141



MERITUM MAGAZINE ¢ v.15 ¢ n.4  p. 127-144 * 2020

142

Deomar da Assencgdo Arouche Junior, Delmo Mattos da Silva

Comparing the cases of the United States and Colombia, it was possible to verify a dif-
ferent degree of tolerance with regard to the restriction of fundamental guarantees. The U.S.
Court adopted, in some cases, a more restrictive position, recognizing, for example, that the
prisoners in Guantanamo had the right to be submitted to Federal Jurisdiction, but without
immediately recognizing the illegality of the detentions.

Therefore, we conclude that judicial control can be more effectively exercised in consti-
tutional systems that accept and regulate the situation of exceptionality. The legitimacy of
the institute is recognized, in many places, as an important and even essential tool for dealing
with emergency situations related to security and health, for example. However, not all consti-
tutions foresee the regulation of the institute, which leads to a greater margin of discussion
regarding the constitutionality of the execution measures, as occurs in the United States.

In cases where there is no regulation of state action in exceptional situations, democratic
institutions may become more fragile, leaving citizens subject to the discretion of the Execu-
tive Branch in the exercise of its powers of criminal prosecution. The absence of a prior defini-
tion of the limits of state power leads to the violation of rights that may be irreversible, even
after obtaining a judicial remedy.

Therefore, the full operation of the other powers, during the execution of exceptional
measures within the dynamics of checks and balances, is essential to maintain vigilance and
control over the actions taken under the auspices of the state of emergency or similar. In this
sense, under no circumstances and to no degree should one allow a reduction in the judicial
capacity to evaluate the acts practiced under a state of exception. Measures that deprive the
Judiciary of the ability to syndicate any act are unconstitutional in any event, and should not
be accepted under any circumstances.
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ABSTRACT

This article has as its theme the imbricated relationship between the judicialization of politics and democracy
and its general objective is to analyze, in the light of Brazilian law, how political decisions migrated to the
judicial sphere, intensifying the process of judicialization of politics in Brazil after the redemocratization. The
hypothesis suggested is that in the context of neoconstitutionalism, there was an amplification of the subjec-
tive interpretation of the constitutional charters, which culminated in the expansion of the decision-making
power of the legal field in relation to the other powers, thus corroborating the rise of the phenomenon of politi-
cal judicialization. Furthermore, the crisis of representativeness of political powers adds to the phenomenon
of judicialization, which led to the protagonism of the judiciary from the phenomenon of judicialization. The
research used the deductive method, which starts from a generalization for a particularized question, and as
a research technique the bibliography, which is developed from primary and secondary sources, that is, from
the Federal Constitution and sparse norms and from literature available regarding the issue. It was found
that the judicialization of politics is a worldwide phenomenon, of which judicial activism is one of its conse-
qguences. If, on the one hand, urgent political issues are getting a faster response from the Judiciary, on the
other hand it must be pointed out that these decisions have a democratic deficit.
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RESUMO

O presente artigo tem como tema a imbricada relagédo entre judicializagdo da politica e democracia e tem como
objetivo geral analisar, a luz do direito brasileiro, de que maneira as decisées politicas migraram para o ambito
judicial intensificando o processo de judicializagdo da politica no Brasil apds a redemocratizagdo. A hipdtese
aventada é a de que no &mbito do neoconstitucionalismo, houve uma amplificagdo da interpretagdo subjetiva
das cartas constitucionais, o que culminou na expanséo do poder de decisdo do campo juridico frente aos
demais poderes, corroborando assim para a ascensdo do fenémeno da judicializagéo politica. Ainda, acresce
como causa explicativa ao fenémeno da judicializagdo a crise de representatividade dos poderes politicos o
que acarretou o protagonismo do poder judicidrio a partir do fenémeno da judicializagdo. A pesquisa utilizou
o método dedutivo, que parte de uma generalizagdo para uma questdo particularizada, e como técnica de pes-
quisa a bibliogréfica, que se desenvolve a partir de fontes primarias e secundarias, ou seja, a partir da Constitu-
icdo Federal e normas esparsas e da literatura disponivel atinente a questdo. Constatou-se que a judicializagédo
da politica é um fenémeno mundial, do qual o ativismo judicial é um de seus desdobramentos. Se por um lado
questoes politicas urgentes estdo tendo uma resposta mais célere por parte do Poder Judiciario, por outro ha
que se pontuar que essas decisdes possuem um déficit democratico.

Palavras-chave: Neoconstitucionalismo; Ativismo judicial; Judicializagao da politica; Democracia representativa.

1. INITIAL CONSIDERATIONS

The central object of this article is to analyze the factors related to the judicialization of
politics and judicial activism, after the redemocratization of institutions and Brazilian society
with the removal of the military from power in 1984, which contributed and contribute to the
worsening of the crisis of representative democracy, the rule of law, or also called the welfare
state under the aegis of the state of exception. The study is justified by the importance of
knowing the nuances present in the intertwined relationship between the judicialization of
politics and representative democracy.

In this sense, a dialog is established with Giorgio Agamben'’s theory of the state of excep-
tion to verify whether this crisis, resulting from the superposition of one State power over the
others, could be related to the beginning of a permanent state of exception, in which the excep-
tion becomes the rule.

The context of judicialization of politics expressing aspects of a state of exception finds
in the Brazilian context specificities circumscribed in the scope of its representative democ-
racy, as well as its institutions and, above all, in relation to the demands, if not impositions of
the financial capital in relation to the contractual guarantees by the Brazilian State, so that the
phenomenon of the decision contrary to the constitution, materialized in activist decisions,
had an outflow through its legal, political and economic configuration.

In the legal context, what has been defined as neoconstitutionalism has been character-
ized by the possibility of integrating subjective elements into the interpretation of constitu-
tional charters, so as to give the Supreme Court, the ultimate interpreter of the Constitution,
greater decision-making autonomy. This conjuncture, conceived from the possibility of enforc-
ing rights and public policies not made possible by the other branches of government through
judicial decisions, had as a secondary result the prominence of this branch of government in
relation to the others.
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As to the political aspect, the limits of the representativeness of the legislative branch
in relation to the demands of Brazilian society and, by extension, its substantial lack of cred-
ibility in relation to the citizens, as well as even its strategic evasiveness, inherent to the politi-
cal game, in legislating on issues considered controversial, have contributed to the judiciary’s
being called upon to resolve political issues that should be instrumentalized by law.

The hypothesis of the present article is that democracy is disconnected, if not disqualified
and, as a logical consequence, delegitimized from its representative condition. Reduced in its
institutional condition, it presents itself as a mere technique of government in an emergency
context, of political crisis, which allows the sovereign power to act in a state of exception under
the argument of defense of democracy. This context would reflect the neoconstitutionalism
phenomenon, which has promoted the amplification of subjective interpretation in constitu-
tions, increasing the decision-making power of the legal field in relation to the other powers,
thus corroborating the rise of the political judicialization phenomenon. Added to this factor is
the crisis of representativeness of the political powers, which has led to the leading role of the
judiciary through the judicialization phenomenon.

Under these assumptions, the political issue unfolds in the delicate question of represen-
tativeness. This remarkable feature of the modern State, guided by efficiency and effectiveness
in the management of natural and human resources, individuals and populations (biopolitics)
has as a result the emptying of politics, resulting in the limitation, if not in the stampede of
citizens from the public agora and the isolation of individuals restricted to the demands of full
production and consumption whose ultimate goal is mere survival.

For the discussion of the theme proposed here, the article is structured as follows: The
first topic seeks to understand the phenomenon of neoconstitutionalism and its unfolding in
Brazilian law. The second topic presents some considerations about representative democ-
racy and its limits, in order to substantiate arguments so that, in the third topic, we can discuss
the relationship between representative democracy and the expansion of the judiciary’s role in
the Brazilian political scenario. The present research used the deductive method, which starts
from a generalization for a particularized question, and the bibliographical research technique,
which is developed from primary and secondary sources, that is, from the Federal Constitution,
and sparse norms and the available literature related to the issue under analysis.

2. NEOCONSTITUTIONALISM: BRIEF CONSIDERATIONS
ON ITS EFFECTS ON BRAZILIAN CONSTITUTIONAL LAW

The term ‘neoconstitutionalism’ incorporates in itself a plethora of authors and theoreti-
cal stances that cannot always be lumped together in the same sense” (STRECK, 2013, p.
12). That is why one should have reservations with the nomenclature?® -. Neoconstitutional-

3 "North American political science, for example, calls new constitutionalism the redemocratization processes that have taken
place in several countries of the so-called peripheral modernity in the last decades. Among these countries are Brazil, Argen-
tina, Colombia, Ecuador, Bolivia, Eastern European countries, South Africa, and others. In the case of legal theory, it is possible
to list a number of authors, mainly Spanish and Italian, who seek to frame the intellectual production on law since the second
post-war period as neoconstitutionalism, to refer to a model of law that no longer professes the same perspectives on the
foundation of law, on its interpretation and its application, as they were thought in the context of the first constitutionalism
and the positivism prevailing until then. Thus, jusophilosophers like Ronald Dworkin and Robert Alexy (among others) would
represent, in its best light, the great theoretical turn operated by neoconstitutionalism" (STRECK, 2013, p. 12).
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ism* to some extent can be read in parallel with post-positivism and, therefore, they can be
grouped, despite their differences, in the same category with respect to some of their com-
mon characteristics, namely those related to the postulate of the normativity of principles.
And it is on this common point that our reflection will focus.

Neoconstitutionalism is approached in legal doctrine in different ways. It is the nomencla-
ture given to a new movement in constitutional law composed of thoughts that coincide at one
moment and diverge at another. That is why Carbonell (2003), when dealing with the theme,
does it in a plural way: “neoconstitutionalism(s)”. For the jurist:

[...] cuando se habla de neoconstitucionalismo, ya sea en singular o en plural,
se estd haciendo referencia a dos cuetiones que deben estudiarse por sepa-
rado. Por una parte [...], a una serie de fenédmenos evolutivos que han tenido
evidentes impactos en lo que se ha llamado el paradigma del Estado consti-
tucional. Por otro lado, com el término <neoconstitucionalismo>; se hace ref-
erencia también a una determinada teoria del Derecho que ha propugnado em

el pasado reciente por esos cambios y/o que da cuenta de ellos normalmente
em términos bastante positivos o incluso elogioso (SANCHEZ, 2003, p. 8-9).

This plural characteristic permeates the whole dynamics of neoconstitutionalism, since
there is no consensus about this movement. The historical framework of the new constitu-
tional law in continental Europe was the post-war constitutionalism, especially in Germany
and Italy. In this sense, the place of the Constitution was redefined. The approximation of the
ideas of constitutionalism and democracy gave rise to a new form of political organization,
which goes by different names: democratic state of law, constitutional state of law, or even
democratic constitutional state.

The new constitutional law has as its philosophical framework the post-positivism, which
has in its central debate the confluence of the two currents of thought that offer opposite
paradigms for Law, namely, the jusnaturalism and positivism (BARROSO, 2005). In this sense,
Sarmento argues:

Until World War 11, an essentially legicentric legal culture prevailed on the old
continent, which treated the law enacted by parliament as the main source -
almost the exclusive source - of law, and did not attribute normative force to
constitutions. These were basically seen as political programs that should
inspire the legislator's actions, but that could not be invoked before the Judi-
ciary, in defense of rights. Fundamental rights were valid only insofar as they
were protected by laws, and did not, in general, involve guarantees against the
discretion or disregard of the political majorities installed in the parliaments.
In fact, for most of the time, parliamentary majorities did not even represent
all the people, since universal suffrage was only achieved in the course of the
20th century. (SARMENTO, 2009, p. 113-146).

In other words, the centrality of the constitutions came as a response to the atrocities
committed in the context of World War Il. For this reason, the return of values and ethics was
perfected in the positivization of fundamental principles and rights in the constitutions in the
second postwar period, and the Constitution came to be perceived as the representation of a
universal moral ideal that supports the legal system (POZZOLO, 2010). In other words, “instead
of a theory of the sources of law focused on the code and formal law,” within the context of

4 Theterm was widely spread through the work organized by the Mexican jurist Miguel Carbonell called Neoconstitutionalism(s).
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the European constitutions of the 2nd postwar period, “the centrality of the Constitution in the
legal system, the ubiquity of its influence on the legal order, and the creative role of jurispru-
dence are emphasized” (SARMENTO, 2009, n.p.).

Such condition was outlined from the fact that values and political options started to be
inserted in the Constitutions by means of principles that gradually gained recognition of their
normative character. In this sense, there was an opening for the introduction of constitutional
principles and the limits between morality and Law became imprecise. From this perspective,
neoconstitutionalism confronts the positivist reading of law.

In this context, creativity in judicial interpretation is encouraged to the extent that a sig-
nificant portion of the most relevant norms of these constitutions are marked by semantic
openness and indeterminacy, since they are formed by principles and not rules. For this rea-
son, their direct application by the Judiciary has led to the “adoption of new hermeneutic tech-
niques and styles, beside the traditional subsumption” (SARMENTO, 2009, n.p.).

The need to resolve tensions between conflicting constitutional principles
- frequent in compromising constitutions, marked by richness and axiologi-
cal pluralism - gave way to the development of the weighting technique, and
made frequent recourse to the proportionality principle in the judicial sphere.
And the search for legitimacy for these decisions, in the framework of plu-
ral and complex societies, has driven the development of several theories of
legal argumentation, which incorporated elements to Law that classical posi-

tivism used to disregard, such as considerations of moral nature, or related to
the empirical field underlying the rules (SARMENTO, 2009, n.p.).

Within this new order, the Judiciary gains space, because “with increasing frequency, con-
troversial and relevant issues for society have been decided by judges, and especially by con-
stitutional courts” (SARMENTO, 2009, n.p.).

This is why, as Sarmento argues, under the neoconstitutionalism paradigm, “the classic
reading of the separation of powers principle, which imposed rigid limits on the Judiciary’s
actions, gives way to other views more favorable to judicial activism in defense of constitu-
tional values” (SARMENTO, 2009, n.p.).

In Brazil, the landmark of neoconstitutionalism was the 1988 Constitution and the
redemocratization process it helped to lead. According to Barroso, the 1988 Constitution “was
able to successfully promote the transition of the Brazilian State from an authoritarian, intoler-
ant, and sometimes violent regime to a democratic State of law” (BARROSO, 2005, p. 3). Under
its aegis, Brazilian constitutional law went from relative insignificance to apogee in less than
a generation (BARROSO, 2005). The justification for this political ascension is explained by
Barroso as follows:

The methods of acting and argumentation of judicial bodies are, as is known,
juridical, but the nature of their function is undeniably political. [...]. Notwith-
standing the fact that it exercises a political power, the Judiciary has charac-
teristics different from those of the other Branches. It is that its members are
not invested by elective criteria or by majority processes. And it is good that
this should be so. Most countries in the world reserve a portion of power to be
exercised by public agents selected on the basis of merit and specific knowl-
edge. Ideally preserved from political passions, the judge must decide with
impartiality, based on the Constitution and the laws (BARROSO, 2005, p. 37).
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For Barroso (2005), despite being a counter-majoritarian power, the political power of
judges and courts still has the characteristic of representativeness, since it is exercised on
behalf of the people and, in this condition, needs to be accountable to society. It was based on
these prerogatives that, since the re-democratization, Brazilian judges have felt more comfort-
able to judge in a way unrelated to the normative system, using for this expedient the basis of
their decisions in principles.

According to Dimoulis (2009) this strengthening of the judiciary may lead to abuses or
imbalances. According to the author “these theories allow the Supreme Court to unduly appro-
priate powers that the Constitution has recognized to the Federal Senate, the legislatures of
various federal entities and the courts that perform diffuse control” and, for this reason, these
theoretical options translate into an “attempt to monopolize the control of constitutionality,
succumbing to the ambition that the U.S. doctrine criticizes as judicial exclusivism” (DIMOU-
LIS, 2009, p.10).

In a similar vein, Sarmento (2009) points out that the judicialist slant is anti-democratic,
since “judges, unlike parliamentarians and chief executives, are not elected and are not directly
accountable to the people” (SARMENTO, 2009, n.p.).

This democratic critique is based on the idea that in a democracy it is essen-
tial that the most important political decisions are taken by the people them-
selves or by their elected representatives, and not by wise men or technocrats
in robes. It is true that most contemporary theorists of democracy recognize
that it is not exhausted in the respect of the majoritarian principle, but presup-
poses the observance of the rules of the democratic game, which include the
guarantee of basic rights, aiming at the citizen’s equal participation in the pub-
lic sphere, as well as some protection to minorities. However, we have here
a question of dosage, because if the imposition of some limits to the deci-
sion of majorities can be justified in the name of democracy, the exaggeration
tends to prove antidemocratic, by restricting too much the possibility of the
people to govern themselves (SARMENTO, 2009, n.p.).

For Sarmento, the central issue does not reside in the mere division of powers over time,
but in the recognition that, “given the vagueness and openness of many of the most impor-
tant constitutional rules, those who interpret them also participate in their creation process”
and, therefore, judges would have a “kind of permanent constituent power” (SARMENTO, 2009,
n.p.). This feature led, according to Sarmento, to the rejection of constitutional jurisdiction, or
at least of judicial activism in its exercise, “from the French revolutionaries of the 18th cen-
tury, through Carl Schmitt, in the Weimar Republic”, since this power would allow molding the
Constitution according to their political and value preferences, to the detriment of those of the
elected legislature (SARMENTO, 2009, n.p.).

Still on neoconstitutionalism, the author criticizes the preference for principles and weight-
ing over rules and subsumption.

If, until not so long ago, principles were not treated as authentic norms here
- only those who could invoke a clear and precise legal rule in favor of their
claim had good law - with the arrival of post-positivism and neoconstitutional-
ism, in a few years we have gone from water to wine. Today, an intellectual
environment has been installed in Brazil that applauds and values decisions
based on principles, and does not appreciate those based on legal rules, which
are bureaucratic or positivist - and positivism today in the country is almost
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a dirty word. In this context, law operators are encouraged to always invoke
very vague principles in their decisions, even when it is unnecessary, due to
the existence of a clear and valid rule governing the hypothesis (SARMENTO,
2009, n.p.).

Under such assumptions, the problem would reside in the fact that, for a functional and
stable legal system, consistent with the values of a Democratic State of Law, it is necessary
to apply both rules and principles. According to Sarmento (2009), rules are indispensable
because, among other reasons, they generate greater legal security and predictability for their
addressees; they reduce the risk of error in their application; they involve lower costs in their
application process, and do not imply, to the same extent as principles, a transfer of decision-
making power from the Legislative branch, which is elected, to the Judiciary, which is not®.

Finally, Sarmento asserts the fact that the exacerbated constitutionalization of constitu-
tional law can generate a pan-constitutionalization of Law, that is, in the face of the arbitrary
constitutionalization of Law, the legislator’s freedom is undermined (SARMENTO, 2009). As
Sarmento explains:

One of the characteristics of neoconstitutionalism is the defense of the con-
stitutionalization of Law. It is argued that the irradiation of constitutional
norms throughout the entire legal system contributes to bring it closer to the
emancipatory values contained in contemporary constitutions. The Constitu-
tion is no longer seen as a simple normarum norm - whose main purpose is to
discipline the process of producing other norms. It is now seen as the embodi-
ment of the higher values of the political community, which should fertilize the
entire legal system. (SARMENTO, 2009, n.p.)

This conjuncture would give room for the interpreter to, in addition to directly applying the
constitutional dictates to social relations, reread all the institutes and rules of law in the light of
the Constitution, providing them with the meaning that is most in line with the Charter’s axiol-
ogy (SARMENTO, 2009). It is precisely in the unfolding of this point that Sarmento raises the
case of extreme theses on this process, “which end up cutting too much the legislator’s space
of freedom, to the detriment of democracy”. However, the author exposes that at least in Brazil
some constitutionalization of Law is positive and even welcome, for giving it the humanitarian
values of the Constitution. That is why, for Sarmento, the crux of the matter concerns excesses,
since “the excess of constitutionalization of Law is, therefore, anti-democratic” (SARMENTO,
2009, n.p.).

Still with regard to the issues under analysis, one could not fail to mention the approaches
and criticisms of jurist Streck (2014), for whom the term “neoconstitutionalism” conforms,
since its origin, a theoretical ambiguity, or even misunderstandings. For this jurist, the import
of the term and some of its proposals had strategic importance for Brazil and Latin America
as a whole, to the extent that they entered the “new constitutional world” late. In this sense,
neoconstitutionalism meant to go beyond a constitutionalism with liberal characteristics “[...]
which, in Brazil, was always a simulacrum in years interspersed by authoritarian regimes -

5 Itisimportant to emphasize that with regard to this aspect, Sarmento makes a caveat: "l do not intend to argue that we should
go back to the time when principles were not applied by Brazilian judges. Principles are also essential in the legal system,
because they give more plasticity to the Law - which is essential in a hyper-complex society such as ours - and allow a greater
opening of the legal argumentation to Moral and to the underlying empirical world. | think the time has come for a return of
the pendulum in Brazilian Law, which, without discarding the importance of principles and weighting, also takes rules and
subsumption seriously" (SARMENTO, 2009, n.p.).
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towards a compromising constitutionalism that would enable [...] the effectuation of a demo-
cratic regime” (STRECK, 2014, n.p.).

However, according to Streck (2014), given the specificities of Brazilian law, neoconstitu-
tionalism ended up causing conditions that contributed to the corruption of the constitutional
text itself. Therefore, facing the adoption of voluntarist postures made possible by this new
design in Brazil, he started to use the term with reservations, in parentheses or in quotes, since
the author understands the term neoconstitutionalism as the compromise constitutionalism
of the second post-war period, this untied of activism or discretionary practices. Therefore, the
author started to designate the post-World War Il constitutionalism as Contemporary Consti-
tutionalism.

This is because, under the banner of neoconstitutionalism, as well as the moralization of
law, one defends “[...] at the same time, a constitutional right of effectiveness, a right haunted
by the weighting of values, an ad hoc concretization of the Constitution and a so-called con-
stitutionalization of the order” (STRECK, 2014, n.p.). This is all because, according to Streck, it
was believed that the jurisdiction was responsible for incorporating the supposed true values,
i.e., those defining a fair law, elevating the jurisdiction.

It is a paradoxical question that arises in the light of the theory of law: in order for it
not to be undermined by politics, economics and morality, it is necessary for the law to have
autonomy, which is a condition of its possibility. On the other hand, in the face of increasingly
analytical constitutional texts, and greater openness to constitutional jurisdiction (which leads
to greater control of constitutionality), the legislature’s space for freedom decreases, which
may “represent a narrowing of democracy, a central issue of the democratic rule of law itself”
(STRECK, 2010, p. 163).

As Streck (2010, p. 164) argues, “autonomy of law cannot imply indeterminability of this
same democratically constructed law”, because this would leave democracy exposed to a con-
stant risk, since the replacement of autonomy by political pragmatism in its various aspects
has been putting the law in a permanent state of exception, which, for Streck, means the very
decline of the Empire of Law.

[...] the law of the Democratic State of Law is under constant threat. This is
because, on the one hand, it runs the risk of losing its autonomy (hard won)
due to the attacks of external predators (from politics, from the corrective
discourse arising from morality and from the economic analysis of law) and,
on the other, it becomes increasingly fragile in its internal bases, in view of the

discretionary/arbitrary nature of judicial decisions and the consequent deci-
sionism that inexorably emerges from this (STRECK, 2010, p. 164).

This discussion is the core of the present text, and through it we can list some of the con-
tradictions of liberal democracy. These contradictions and impasses will be addressed in the
following topic.
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3. CONSIDERATIONS ABOUT
REPRESENTATIVE DEMOCRACY

It is necessary, preliminarily, to make some comments on political representation, since
one of the most convincing criticisms of the judicialization of politics concerns this very ques-
tion, in such a way as to suggest even a “juristocracy”®. The aim of this topic is to demonstrate,
in general terms, the polysemy that permeates the concept of democracy and to provide theo-
retical and conceptual subsidies to reflect on the relationship between the judicialization of
politics and democracy.

In the definition of democracy the terms people and power are inserted. Therefore, the
people will always play a fundamental role when it comes to democracy’.

The concept of democracy has been changing throughout history. For Santos and Avritzer
(2002), in fact, the 20th century was a century of intense disputes regarding the issue of
democracy. According to the authors, at the end of each of the world wars and during the cold
war period the debate about the desirability of democracy became central, and was resolved
in its favor as a form of government. However, the proposal that became hegemonic at the
end of the two world wars led to “[...] the restriction of expanded forms of participation and
sovereignty in favor of a consensus around an electoral procedure for the formation of govern-
ments” (SANTOS; AVRITZER, 2002, p. 39-40).

After World War Il a specific debate around democracy gained strength, this time about
its structural conditions, and therefore the debate also orbited the compatibility or not between
democracy and capitalism (SANTOS; AVRITZER, 2002). This tension was resolved in favor of
democracy, which tended to place limits on property that implied distributive gains for disad-
vantaged social sectors.

However, from the 1980s on, with the dismantling of the welfare state and the cutting
of social policies, the discussion about the structural meaning of democracy was reopened,
especially about developing countries, or countries of the South (SANTOS; AVRITZER, 2002). In
this context, Joseph Schumpeter argued that the problem of democracy building stems from
the problems in building democracy in Europe in the interwar period. This answer founded
what Santos and Avritzer (2002) define as the hegemonic conception of democracy, which has
as some of its assumptions the positive valuation of political apathy, the concentration of the
democratic debate on the issue of electoral designs of democracies, the treatment of plural-
ism as a form of party incorporation and dispute among elites, among other aspects.

6 Termo oriundo do artigo "Rumo a Juristocracia": The origins and consequences of the new constitutionalism", de Ran Hirschl,
publicado em 2004.

7 Theidea of democracy originated in ancient Greece. It was there that the idea of democracy developed most profoundly. The
outstanding characteristic of this period, that is, what distinguishes the coexistence of men in the polis from all other forms
of coexistence is, according to Hannah Arendt, something well known to the Greeks: freedom (ARENDT, 2012). However, this
does not mean that the political thing or even politics would be a necessary condition to enable men to be free (ARENDT,
2012). This is because being-free and living-in-a-polis were, according to Arendt, the same thing in a certain sense, because
to live in a polis, man should be free, that is, not be subordinated as a slave to the coercion of another nor as a worker to the
necessity of the daily breadwinner (ARENDT, 2012). That is, politics in the Greek world orbits around freedom, understood
negatively as the not-being-dominated and not-dominating, and also positively as a space that can only be produced by many,
in which each one moves among equals (ARENDT, 2012). It is worth noting that, according to Ferreira (2020), the Athenians
considered themselves free because they were equal before the law, of which they felt they were the authors, and only obeyed
it. However, it was only the citizens who enjoyed these prerogatives and had political rights, and this characterized a small
portion of the population of Athens (FERREIRA, 2020).
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All these elements can be pointed out as constituents of a hegemonic conception of
democracy that cannot deal with its problems, giving rise to the paradoxical situation that the
extension of democracy has brought with it an enormous degradation of democratic practices
(SANTOS; AVRITZER, 2002). It is for this reason that Santos and Avritzer (2002) state that the
hegemonic form of democracy, which is elitist representative democracy, proposes to extend
to the rest of the world the model of liberal-representative democracy in force in societies of
the northern hemisphere, ignoring the experiences, as well as the discussions arising from the
countries of the South.

It is notorious that the meanings suggested above as a conception for the word democ-
racy have in common the notion that democracy is a fertile ground for its own dismantling.
Democracy demands constant vigilance, for it can easily lead to the establishment of a state
of exception, as historical facts such as totalitarianism, which emerged in the bosom of liberal
democracies, prove. With this argument in mind, it is important to verify the role of the judiciary
in representative Brazilian democracy.

As the Italian philosopher Giorgio Agamben (2007) points out, there is an intimate soli-
darity between democracy and totalitarianism. At first, it should be emphasized that by point-
ing out the complicity between democracy and totalitarianism, Agamben does not intend to
devalue the achievements and difficulties of democracy. The philosopher’s intention is to try to
demonstrate how democracy, at a moment when it seemed to be at its peak, proved incapable
of saving from an unprecedented ruin that zoé® for which it had put all its efforts (AGAMBEN,
2007).

Democracy is a political regime that has as its premise that all power emanates from the
people and is exercised by them, either directly or indirectly, and is a barrier that tries to keep
oppression of all kinds at bay. Its ideals and principles are based on freedom and equality. As
Agamben points out, modern Western politics should be read based on what Foucault called
biopolitics. This is because, for the philosopher, the theories about politics have in their core
the idea of calculation and manipulation of life, that is, a technique of administration and man-
agement of bare life®. It is from this perspective that Giorgio Agamben reflects on the idea of
democracy:

We use this concept as if it were the same thing in fifth century Athens and
in contemporary democracies. As if it is everywhere and always clear what
it is about. Democracy is an uncertain idea because it means, first of all, the
constitution of a political body, but it also simply means the technology of
administration - what we have today. Today, democracy is a technique of
power - one among others. | don’'t want to say that democracy is bad. But let
us make this distinction between real democracy as the constitution of the

body politic and democracy as a mere technique of administration that relies
on opinion polls, elections, manipulation of public opinion, management of

8 The Greeks defined life from two terms: zoé and bios. This separation is because the Greeks did not have a single definition to
express the concept of life. Bios indicated the form or manner of living proper to an individual or a group. Zoé referred to the
simple fact of living common to all living beings (AGAMBEN, 2007). That is, zoé refers to unqualified life, mere biological exis-
tence, and, for this reason, "simple natural life is, however, excluded, in the classical world, from the polis proper and remains
firmly confined, as mere reproductive life, to the sphere of the oikos" (AGAMBEN, 2007, p. 10), the house. In turn, bios concerns
ethical life, political life, the qualified form of life and, therefore, is constituted in the sphere of the polis, the city-community.

9 The concept of bare life in the Agambenian sense, refers to human life in its merely biological apprehension, so that the
insecurity resulting from this situation is the obscure threat of death that transforms living into mere survival'[...] which would
be equivalent to exterminable, in the sense that the life of homo sacer could be eventually exterminated by anyone, without
committing a violation" (AGAMBEN, 2007, p. 195).
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the mass media, etc. The second version, the one that rulers call democracy,
does not resemble at all the one that existed in the fifth century B.C. If that is
what democracy is, | simply do not care (emphasis added) (AGAMBEN, 2014,

n.p.).

The Italian philosopher points out an intimate complicity between democracy and totali-
tarianism insofar as both have in common the exercise of political power through a biopolitics.
This is because democracy in its contemporary form, according to Agamben, is merely a tech-
nique of governmental administration, which is affirmed through narratives of endless crises.
This crisis is nothing more than “[...] the normal way in which the capitalism of our time func-
tions” (AGAMBEN, 2014, n.p.). In this sense, crisis is, for contemporary democracy, necessary
and even desired, since it constitutes a technique of government.

The arguments that “justify” this non-application of the norm are, as a rule, related to
emergency measures brought about by exceptional situations. In this way, the crisis is fertile
ground for the exercise of sovereign power that establishes the exception. In other words, it is
as if the perilous situation demanded a decision outside the law for the preservation of order,
the order in which the perilous situation has been established. The cyclical and increasingly
intense crises of the financialized economy give rise to a state of emergency that justifies
exceptional measures, a state of exception™®.

It is precisely a matter of “[...] letting the events take place in order to later orient them in
the most opportune direction. It is in this sense that today everything can be governed, man-
aged and normalized” (AGAMBEN, 2014, n.p.). It is from this situation that the primacy of
economics and law over politics stems, for “where everything is normalized and everything is
governable, the space of politics tends to disappear” (AGAMBEN, 2014, n.p.).

This logic is based on the assumption that the State of exception coexists within contem-
porary Western democracies as a biopolitical pertinence, which tends to treat large contin-
gents of the population as “bare life”. About the concept of state of exception,

If what is proper of the state of exception is the suspension (total or partial) of
the legal order, how can this suspension still be understood in the legal order?
How can an anomie be inscribed in the legal order? And if, on the contrary, the
state of exception is only a factual situation and, as such, foreign and contrary
to the law; how is it possible for the legal order to have a lacuna precisely as
to a crucial situation? And what is the meaning of this gap? (AGAMBEN, 2004,
p. 39).

Agamben points out that the legal system within the democracies of the 20th century
is not founded on a legal suspension of the law, but simply on anomie. In his conception, the
state of exception is inserted in a zone of indifference, in which inside and outside are not
excluded, but are indeterminate. Therefore, the suspension of the norm does not mean its abo-
lition, as well as “[...] the zone of anomie established by it is not (or, at least, does not pretend
to be) devoid of relation to the legal order.” (AGAMBEN, 2004, p. 39).

10 What Giorgio Agamben defines as permanent state of exception stems from the practice of contemporary states of vol-
untarily creating a permanent state of emergency that justifies exceptional measures, even in the face of the dictates of
constitutional democracy. This phenomenon is presented as "[...] the dominant governing paradigm in contemporary politics"
(AGAMBEN, 2004, p. 12-13).
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The politicization of life and, consequently, the exception transformed into a technique of
government give rise to the emergence of a structure designated by Agamben as field'’, which
is characterized as a space of manifestation of anomie in which human life is deprived of the
right, thrown out of the legal order that was constituted and legitimized from the promise of
the protection of life, “[...] the structure in which the state of exception, on whose possible deci-
sion the sovereign power is founded, is stably realized” (AGAMBEN, 2015, p. 43). Therefore,
whoever occupies the sovereign’s seat institutes the exception through the suspension of the
norm as a way to preserve a certain order that preserves the interests that confer sustainabil-
ity to the sovereign power. This is, therefore, the intertwining between the concept of democ-
racy in Agamben and the discussion about the judicialization of politics and judicial activism.

4. THE DUSK OF POLITICAL POWERS AND
THE DAWN OF THE JUDICIARY

The expansion of the spheres of composition of representative democracy, especially
with regard to the social and institutional democratic assumptions of the post-war period,
reached the end of the military regime (1964 to 1984) and the national political opening of the
1988 Constituent Assembly and were presented as a legal expression in the Constitutional
Charter itself.

However, when we take a closer look, from the mid-1990s on, in the context of the imple-
mentation of the demands of the neoliberal prescription in the governments of Fernando Hen-
rique Cardoso (FHC) and, especially after the 2008 crisis and, the deepening of the assumptions
of the financialized economy, we realize that the Brazilian representative democracy faced
difficulties, as well as being weakened by several factors, among them the disarticulation of
social movements that are incorporated by the State’s institutionality and are no longer move-
ments; the emptying of political debate inside the political parties, attenuating what is defined
as party ideology, which has transformed the parties into mere electoral associations; more
and more the National Congress to be composed of benches linked to the defense of private
groups’ interests. Still in this direction, we can add to this scenario, the fact that the Execu-
tive Branch uses, if not governs from the use of provisional measures (MP’s), beyond what is
stated by the Brazilian Constitution itself, that is, without the presence of the requirements of
relevance and urgency of the matter addressed. In this way, political agendas that should
be debated with broad sectors of organized civil society, with social movements, are decided
by provisional measures, by decree laws, with the legislative branch being responsible for the

11 The Nazists concentration camps are the brutal expression of the anomic logic of the camp with full state of exception
inside which naked life is produced, as well as "[... ] as much the Bari stadium, in which, in 1991, the Italian police provision-
ally crammed the Albanian illegal immigrant before returning him to his country, as the winter velodrome in which the Vichy
authorities collected Jews before handing them over to the Germans; as much the refugee camp on the border with Spain,
[...] as the zones d'attente in the French international airports, in which foreigners requesting refugee status were kept. In all
these cases, an apparently anodyne place [...] delimits, in reality, a space in which the normal order is, in fact, suspended and
in which whether or not atrocities are committed does not depend on the law, but only on the civility and ethical sense of the
police who act provisionally as sovereign [...] (AGAMBEN, 2015, p. 45).

12 Art. 62 - In cases of relevance and urgency, the President of the Republic may adopt provisional measures, with the force of
law, and must immediately submit them to the National Congress, which, being in recess, will be extraordinarily summoned to
meet within five days (BRASIL, 1988).
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approval of such measures and impositions. These factors contribute to the emptying of the
legislative power. And it is in this political gap that the Judiciary is called upon to act. All these
aspects, as well as other situations and variables that can be listed in this context unequivo-
cally demonstrate the emptying of representative democracy within Brazilian society.

Under such assumptions, according to jurist Campos (2014) we are experiencing the con-
stitutional and infra-constitutional moments of greatest formal opportunities for the judicial-
ization of politics and judicial activism in the history of the Supreme Court. However, it should
be noted at the outset that there is a huge legal debate about the concepts of judicialization of
politics and judicial activism and their effects.

For the present analysis, we adopt the perspective of judicialization of politics as a broad
phenomenon in which there is a transfer of power from the Legislative to the Courts and other
legal institutions. Judicial activism, in turn, can be considered a stricter phenomenon that cor-
responds to the “[...] expansive, not necessarily illegitimate, exercise of political-normative pow-
ers by judges and courts vis-a-vis other political actors (CAMPQS, 2014, p. 164). In a similar
sense, the jurist Ramos (2015, p. 119) claims that judicial activism refers to “[...] the crossing
of demarcation lines of the jurisdictional function, to the detriment, mainly, of the legislative
function, but also the administrative function and even the government function.

The judicialization of politics, demarcated by a constitutional arrangement that elevated
the Judiciary to the position of the core of politics, has as a consequence the performance of
a political role that relates to the exercise of sovereign power.

After the 1988 Constitution the Brazilian legal system went through a process of juridi-
cization that impacted the functioning of the State and of Brazilian society. This process has
elevated the judiciary to the heart of the political debate.

The neoconstitutional context, discussed above, has led to a rearrangement in the consti-
tutional model, to the extent that it has made possible the irradiation of the constitutional rule
to governmental policy. Thus, the Judiciary has taken on a role in the realization of constitu-
tional rights not fulfilled by the other branches of government. Added to this factor is the social
complexification and its consequent increase in litigation, which ends up in the Judiciary. This
perspective is described in the work “Judicialization of politics and social relations”, by Luiz
Werneck Vianna, published in 1999.

According to jurist Vieira (2008), the expansion of the authority of the Supreme Court and
the courts in general is a global phenomenon, about which there is a vast literature that seeks
to understand this phenomenon of the advancement of law over politics and the consequent
expansion of the sphere of authority of the courts to the detriment of parliaments.

According to Vieira (2008), the process of expansion of the courts’ authority around the
world has become even more pronounced in Brazil, because the ambition of the 1988 Consti-
tution and the gradual concentration of the Supreme Court’s jurisdictional powers led to an
imbalance in the system of separation of powers in Brazil.

The Supreme Court, which after 1988 had already accumulated the functions
of constitutional court, apex judicial body and specialized forum, in the con-

text of a normatively ambitious Constitution, had its political role further rein-
forced by the amendments no. 3/1993, and no.45 /2005, as well as by the
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laws n0.9.868/99 and n0.9.882/99, becoming a unique institution in compara-
tive terms, either with its own history, either with the history of existing courts
in other democracies, even the most prominent (VIEIRA, 2008, p. 444).

This conjuncture was denominated by Vieira (2008) as Supremocracy. This terminology
has two meanings: the first concerns the authority of the supreme court in relation to the other
instances of the judiciary. Created in 1891, the Supreme Federal Court has always had diffi-
culties in imposing its decisions, taken in the diffuse control of constitutionality, on the lower
courts. This is due to the inexistence of a doctrine such as the common law stare decisis,
which would bind the other members of the Judiciary to the decisions of the STF. This made
the Court weakened. However, in 2005, with the adoption of the binding precedent, there was
a concentration of powers within the Supreme Court. Thus, it aimed to remedy its inability
to frame judges and courts resistant to its decisions. From this point of view, Oscar Vilhena
Vieira (2008) points out that the term “supremocracy” refers, in the first place, to the authority
acquired by the Supreme Court to rule the judiciary in Brazil.

In a second sense, the jurist indicates that the term supremocracy refers to the expan-
sion of the supreme’s authority to the detriment of the other powers. With the 1988 constitu-
tion the Supreme Court moved to the center of the Brazilian political arrangement, so that, in
view of the enormous task of guarding such an extensive constitution, its institutional position
has been gradually occupied in a substantive way. Thus, the increase of instruments given to
constitutional jurisdiction has made the Supreme Court not only exercise a kind of moderat-
ing power, but also become responsible for “[...] issuing the last word on countless issues of a
substantive nature, sometimes validating and legitimating a decision by representative bodies,
other times substituting majority choices” (VIEIRA, 2008, p. 446).

The Brazilian case is unique because of its scale and nature. Scale because of the num-
ber of issues that, in Brazil, have a constitutional nature and that, therefore, are recognized
by the doctrine as susceptible to judicialization; and nature, because there is no obstacle for
the Supreme Federal Court to appreciate acts of the reforming constituent power (VIEIRA,
2008, p. 446).

In this direction, it is essential to note that the Supreme Federal Court not only exercises, in
the current historical period, a political function, but also exercises, even if subsidiarily, the func-
tion of “rule-making”. That is, it accumulates the exercise of authority, inherent to any constitu-
tional interpreter, with the exercise of power reserved for representative bodies (VIEIRA, 2008).

This strengthening and expansion of the courts’ authority can be read, as for example in
Hirschl (2009), as a consequence of the global expansion of the market system, so that the
courts would constitute, in the eyes of investors, a more reliable means to ensure legal cer-
tainty, stability and predictability than democratic legislators, since the latter would be pressed
by “populist” demands and, therefore, not very efficient, in light of an economic perspective
(VIEIRA, 2008). In this sense, the Israeli jurist notes “[...] the increasing use of courts and judi-
cial means to face important moral dilemmas, public policy issues and political controversies”
(HIRSCHL, 2009, p. 140).

Another current argues that the expansion of the protagonism of the judiciary is a con-
sequence of the retraction of the representative system as well as of its deficiency in ful-
filling the promises of equality and justice, arising from the democratic ideal and inserted
in contemporary constitutions (VIEIRA, 2008). This perspective, exposed in the work “The
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Judge and Democracy”, by Antonie Garapon (1999), qualifies the judiciary as the guardian
of democratic ideals, giving rise to a paradoxical situation, since by seeking to fill the gaps
in the representative system, the judiciary has contributed to the expansion of the crisis of
authority of democracy.

Still in this direction, the displacement of authority of the representative system to the
judiciary is, for many constitutionalists, a consequence of rigid constitutions that have sys-
tems of constitutionality control, because this phenomenon becomes more acute when in
the perspective of ambitious constitutions in detriment of liberal ones, and in this context the
judiciary acts as guardian of the constitution.

Unlike liberal constitutions, which established few rights and favored the
design of political institutions aimed at allowing each generation to make its
own substantive choices, through the law and public policies, many contem-
porary constitutions are suspicious of the legislature, opting to decide every-
thing and leaving to the legislative and executive branches only the function of

implementing the constituent will, while the judiciary is given the ultimate role
of guardian of the constitution (VIEIRA, 2008, p. 443).

In a similar vein, jurist Roberto Barroso defines the phenomenon of Judicialization as
the situation in which relevant issues from a political, social or moral point of view are being
decided, in a final character, by the Judiciary, so that there is a “transfer of power to judicial
institutions”, to the detriment of the Legislative and Executive branches (BARROSO, 2016).

For this jurist, this expansion of jurisdiction operates a drastic change in the way of think-
ing and practicing law in the Roman-Germanic world, but even in countries that traditionally fol-
lowed the English model it is possible to verify this phenomenon (BARROSO, 2016). As causes,
Barroso (2016) lists the recognition of the importance of a strong and independent judiciary,
as an essential element for modern democracies, which led to a vertiginous institutional rise
of judges and courts, as well as a certain disillusionment with majority politics, due to the cri-
sis of representativeness and functionality of parliaments in general. Also pointed out by the
jurist as a cause is the fact that, many times, political actors prefer to elect the Judiciary as
the decisive instance of issues in relation to which there is reasonable moral disagreement in
society, in order to avoid their own weariness in the deliberation of issues that divide opinions,
such as: homosexual unions, termination of pregnancy or demarcation of indigenous lands
(BARROSO, 2016).

For this jurist, the phenomenon has assumed such proportions in Brazil due to the compre-
hensive and analytical constitutionalization, since to constitutionalize is, in the final analysis,
to remove a topic from the political debate and bring it to the universe of judicially enforce-
able claims, as well as due to the system of constitutionality control in force in the country,
which provides ample access to the Supreme Court via direct actions (BARROSO, 2016). The
consequence of this is that “almost all issues of political, social, or moral relevance have been
discussed or are already before the courts, especially before the Supreme Court” (BARROSO,
2016, p. 386). As an example of this statement, Barroso mentions a number of political issues
that have already been judicialized:

(i) creation of the National Council of Justice in the Reform of the Judiciary
(ADI 3.367-DF); (iii) embryonic stem cell research (ADI 3. 510-DF); (iv) free-

dom of speech and racism (HC 82.424-RS - Ellwanger case); (v) interruption of
pregnancy of anencephalic fetuses (ADPF 54/DF); (vi) restriction on the use
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of handcuffs (HC 91. 952-SP and Sumula Vinculante n. 11); (vii) demarcation
of the Raposa Serra do Sol Indian reservation (Pet 3.388-RR); (viii) legitimacy
of affirmative action and social and racial quotas (ADI 3.330); (ix) prohibi-
tion of nepotism (ADC 12-DF and Sumula 13); (x) non-receipt of the Press
Law (ADPF 130-DF). The list could go on indefinitely, with the identification of
cases of great visibility and repercussion, such as the extradition of the Ital-
ian militant Cesare Battisti (Ext 1.085-Italy and MS 27.875-DF), the question
of the importation of used tires (ADPF 101-DF) or the prohibition of the use of
asbestos (ADI 3.937-SP). It is worth mentioning the holding of several public
hearings before the STF to discuss the issue of judicialization of health ben-
efits, notably the provision of medicines and treatments outside the lists and
protocols of the Single Health System (SUS) (BARROSO, 2016, p. 386).

However, for Vieira (2008), the hyper-constitutionalization of contemporary life does
not occur because of democracy, but because of distrust of it. According to the author, the
institutional option for expanding the scope of constitutions and strengthening the role of
the judiciary as guardian of constitutional commitments contributes to the weakening of the
representative system.

Still, the jurist Cappelletti (1993) in his work “Legislative Judges? (1993) hypothesizes as
a hypothesis for the case the decline in confidence in parliaments, as well as the fact that the
“third power” cannot simply ignore the profound transformations of the real world, so that judi-
cial control of the constitutional legitimacy of laws is one aspect of this responsibility. And a
characteristic of these new responsibilities “[...] was the unprecedented growth of administra-
tive justice, that is to say (more precisely), of the judicial control of the activity of the exercise
and its derivatives” (CAPPELLETTI, 1993, p. 46).

For Tate (1995), the judicialization of politics is the expansion of the field of action of the
Courts or judges to the detriment of politicians and/or administrators, as well as the dissemi-
nation of judicial decision methods outside the judicial field itself. For the American sociolo-
gist and jurist Ferejohn (2012, p. 63), judicialization of politics is “a profound transfer of power
from the legislature to courts and other legal institutions around the world.

The discussion about the democratic character within this institutional arrangement is
intense. The protagonism of the Judiciary induces, in a way, a construction of Law by judicial
means and not guided by legal criteria (TASSINARI, 2012). According to jurist Tassinari (2012),
one should not deny the democratic conception that includes the counter-majoritarian prem-
ise, in which the performance of courts and tribunals acts in the protection of constitutionally
guaranteed rights in the face of the existence of eventual majorities. However, even in the face
of this situation, it was not expected that the permanent appeal to jurisdiction and political
apathy would be experienced so intensely in the political context (TASSINARI, 2012).

On the other hand, the judicialization of politics has given effectiveness to fundamental
rights, with the possibility of giving content to human rights. The jurists Estefania Maria De
Queiroz Barboza and Katya Kozicki (2012) argue that, despite the criticism leveled at the politi-
cal actions of the Brazilian judiciary in violation of the principle of separation of powers, the
transfer of decision making from the parliament to the judiciary is due to the phenomenon of
the judicialization of politics. Furthermore, the lawyers claim that the 1988 Federal Constitu-
tion gave a new role to the Brazilian judiciary, which now plays an important role in the real-
ization of fundamental rights. Thus, the principle of separation of powers should be analyzed
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based on the Constitution, “[...] with the idea of reciprocal controls between the powers and
no longer the idea of rigid separation between them” (BARBOSA, KOZICKI, 2012, p. 80). Still,
he argues that the Constitution is presented as a political document, so that “[...] it is up to the
judiciary to take some political options, which, however, should be based on principles chosen
by the people themselves at the constituent moment” (BARBOSA, KOZICKI, 2012, p. 80).

It is worth pointing out that, according to the lawyers, it is difficult to find a single cause
to justify the judicialization of politics and that “[...] many of the political issues that are trans-
ferred to the courts are transferred by political parties or interest groups and, therefore, this
cannot be seen as a legal phenomenon or as a phenomenon of usurpation of functions of
one power over the other, but as a political phenomenon” ( BARBOSA, KOZICKI, 2012, p. 65).
The authors find that the judiciary has been used as another political arena, in which political
minorities in the scope of parliamentary deliberative discussion have the possibility of having
their rights safeguarded.

Still, Andrei Koerner (2013) argues that after 2003 there was a major renewal in the
Supreme Court, so that external incentives found internal renewal to facilitate a new jurispru-
dential orientation. Thus, this new court “[...] with judges with another training and conception
about the role of constitutional justice and the interpretation of the Constitution, acted in a
convergent manner with the government on issues concerning the greater effectiveness of
rights and the promotion of social policies” (KOERNER, 2013, n.p.). Therefore, one can pro-
mote the effectiveness of the Constitution, through the realization of principles of the 1988
Constitution not realized by omission of the legislature, conforming a new jurisprudential
regime (KOERNER, 2013).

In a similar vein, the jurist Anderson Teixeira argues that beyond the debate about the
conceptual definition of judicial activism, it should be recognized that “[...] it is an increasingly
necessary constitutional pathology - provided that it is in its positive aspect - for the protec-
tion of the individual against omissions or excesses of the State” (TEIXEIRA, 2012, p. 52). The
jurist inquires about the possible scenario that would result if the judiciary decided to abandon
an activist posture and began to omit itself before the offenses to fundamental rights that are
often perpetrated by the state itself (TEIXEIRA, 2012)

What can be seen is that in the face of this transfer of power to the judiciary, or even the
expansion of judicial power, there are many criticisms. If for some the expansion of powers
helps in the implementation of public policies and the realization of social rights, for others
this configuration points to a democratic bias.

The arguments presented so far have not considered the economic logic' and its impact on
political power and, specifically, on the judiciary. Justice, democracy and neoliberalism are axes
that complement each other in the search for answers to the perennial crisis. At the extreme, the

13 What s crystal clear is that the current economic model enables decisions to be made that are contrary to democratic desires.
When dealing with the current economic model, whether it is here called neoliberal (related to authors such as Friedrich Hayek,
Milton Friedman, F. Knight, Ludwig Von Mises, in short, those who were part of the Mont Pélerin society), or even the model
called post-neoliberal, known for its more "progressive", (this model related to the thought of authors such as Emir Sader,
Atilio Borén, Carlos Fiqueroa Ibarra), what is clear is that the judicialization of politics and, consequently, judicial activism, are
spectra of a political process that does not aim to build an equitable society (or a substantive equality, according to Istvan
Mészéros), but a merely "more equitable" society, which in practice means a non-equitable society (MESZAROS, 2015). In the
current neoliberal democracy, popular participation is limited to the choices between the nuances of neoliberalism, because
it is a democracy whose aim is not the common good, but the market and its freedom of exploitation. However, the market
does not aim at the symmetry of opportunities and the common good, but precisely at asymmetry, so that it can abuse more
and more those excluded from this logic, the dispossessed. The judicialization of politics, which could be a shortcut for the
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question hangs over whether the crisis of representation has led to an invasion of powers by the
judiciary, or whether the invasion by the judiciary has led to a crisis of representation.

5. FINAL CONSIDERATIONS

The national institutional rearrangement can be read as a reorganization in function of
international interests in the guarantee of contracts, the interests of the financialized econ-
omy, unlimited circulation and security, the limits of the State in guaranteeing fundamental
rights, among others. However, what we can see is that the judicialization of social relations,
through the innovations that have provided the Supreme Court with a new institutional role,
has also implied the judicialization of politics. In other words, there was a transfer of power
that belongs to the legislative branch, equipped with political representation, to a power with
no representative covering, which is the judiciary.

If, on the one hand, urgent political questions are being answered more quickly by the Judi-
ciary, on the other hand, it must be pointed out that these decisions have a democratic deficit.
That is, if for some the expansion of powers helps in the implementation of public policies and
the realization of social rights, for others this configuration points to a totalitarian bias, since
there has been a transfer of power that belongs to the Legislative Branch, endowed with political
representation, to a power with no representative covering, which is the Judiciary Branch.

In face of this conjuncture, the crisis of the democratic State and the Rule of Law was ana-
lyzed, since, in face of this structure, the intimate relation between democracy and totalitarian-
ism in Giorgio Agamben’s concept appears in the weakening of the democratic logic that, in
this sense, will tend to totalitarianism.

To this end, the present article has pointed to decisionism, that is, the phenomenon of
decisions contrary to the constitution materialized in activist decisions, as a private exercise
of arbitrary power, because it removes from the public debate central issues related to the
democratic political game. In the legal context, what was defined as neoconstitutionalism
had as a characteristic the possibility of integrating elements endowed with subjectivity to the
interpretation of constitutional letters, in order to enable the Supreme Court, the ultimate inter-
preter of the Constitution, greater autonomy of decision. This conjuncture, conceived from
the possibility of enforcing rights and public policies not made possible by the other branches
of government through judicial decisions, had as a secondary result the prominence of this
branch of government in relation to the others.

As to the political aspect, the detachment of the legislative power from Brazilian society,
its deficiency in relation to representativeness, and by extension its substantial lack of credibil-
ity on the part of citizens, as well as even the strategic dodging of the political game so as not
to put issues considered controversial on the agenda, have contributed to the judiciary being
called upon to make the rights set forth in the 1988 Federal Constitution viable. This transfer
of political action to the judiciary distances the population from the democratic debate, so

realization of public policies aimed at the common good, becomes an increasingly central element in the dismissal of the
norm in favor of the market.
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that the laws, plural and applicable to all, are replaced by decisions that are valid for one or
a few. Therefore, the social aspect of democracy loses space to a private, individualized and
segmented space.

Furthermore, economic changes have led to legal changes. And within this logic, consti-
tutionalism is seen as an obstacle to the dismantling of the welfare state. Therefore, the judi-
cialization of politics comes to circumvent social rights to be in line with what is demanded by
the international market. It happens that the market demands and the population’s demands
hardly coincide.
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ABSTRACT

The present article deals with the Wealth Tax, which, although established in article 153, subparagraph VII, of
the 71988 Federal Constitution, has not yet been implemented, lacking regulation by complementary law. In this
regard, the paper has as its objective to promote a critical analysis about the non-institution of the Wealth Tax
in face of the Brazilian inequality scenario. Thus, from a broad examination of the content and binding nature of
the constitutionally defined objectives, among them the eradication of poverty and the reduction of inequalities
(article 3, subparagraph Ill, Federal Constitution), and the role of tax legislative activity in its concretization, the
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study seeks to answer the following research problem: insofar as it expressly links the revenues from the col-
lection of the Wealth Tax to the financing of the Combat and Eradication of Poverty Fund, a typical instrument
for implementing public policies aimed at the promotion of fundamental social rights, wouldn’t the Constitu-
tion be explicitly determining the exercise of tax competence?. In this sense, the hypothesis is raised that the
federal legislator incurs in an unconstitutional omission by not editing the infraconstitucional regulatory rule,
given its indispensability for the adequate financing of the fund, crucial to achieve the fundamental objectives
of the Republic. To the examination of what proposed, the hypothetical-deductive method was chosen, with data
analysis and interpretation from national and foreign sources, together with a bibliographic search of qualified
articles on the subject and relevant legislative instruments. It is concluded, there for, the need to revisit the fac-
ulty paradigm as an attribute of tax competence, defended almost unanimously by the doctrine of public law,
and, thus, ascertain as to whether the non-exercise of legislative tax activity by the taxing entity violates express
constitutional commandment, seeking, if so, to comprehend what legal consequences can be drawn from it.

Keywords: Wealth Tax; Combat and Eradication of Poverty Fund; Fundamental social rights; Tax competence;
Unconstitutionality by omission.

RESUMO

O presente artigo trata do Imposto sobre Grandes Fortunas (IGF), o qual, apesar de previsto no artigo 153, inciso
VI, da Constituicdo Federal de 1988, ainda nédo foi implementado, carecendo de regulamentagdo por lei com-
plementar. Nessa linha, o trabalho tem como objetivo promover uma andlise critica acerca da néo instituicao do
IGF frente ao cendrio de desigualdade brasileiro. Assim, a partir de um exame amplo do contetddo e da natureza
vinculante dos objetivos constitucionalmente definidos, dentre eles a erradicagdo da pobreza e a redugdo das
desigualdades (artigo 3°, inciso Ill, CF), e do papel da atividade legislativa tributéria na sua concretizagdo, o
estudo procura responder ao seguinte problema de pesquisa: na medida em que a Constitui¢do vincula expres-
samente as receitas oriundas da arrecadacdo do IGF ao financiamento do Fundo de Combate e Erradicagédo
da Pobreza, instrumento tipico de implementagéo de politicas publicas voltadas a promogéo de direitos funda-
mentais sociais, a Constituicdo ndo estaria determinando explicitamente o exercicio da competéncia tributdria?
Nesse sentido, levanta-se a hipdtese de que o legislador federal incorre em omisséo inconstitucional ao ndo
editar a norma infraconstitucional regulamentadora, dada a sua indispensabilidade para o adequado custeio
do fundo, crucial para atingir os objetivos fundamentais da Republica. Para exame do proposto, optou-se pelo
meétodo hipotético-dedutivo, com andlise e interpretagcdo de dados, nacionais e estrangeiros, juntamente com
pesquisa bibliografica de artigos qualificados sobre o assunto e instrumentos legislativos pertinentes. Conclui-
se, por conseguinte, pela necessidade de se revisitar o paradigma da facultatividade como atributo da com-
peténcia tributaria, defendido de forma quase unanime pela doutrina de direito publico, e, assim, averiguar se o
néo exercicio da atividade tributaria legislativa pelo ente tributante viola mandamento constitucional expresso,
buscando, em caso afirmativo, compreender que consequéncias juridicas podem ser dai extraidas.

Palavras-chave: Imposto sobre Grandes Fortunas; Fundo de Combate e Erradicagdo da Pobreza; Direitos fun-
damentais sociais; Competéncia tributaria; Inconstitucionalidade por omissao.

1. INTRODUCTION

Itis known that in article 3, subparagraph Ill, of the Federal Constitution of 1988, enshrines

as the fundamental objective of the Republic the Eradication of Poverty and the reduction of
social inequalities (BRAZIL, 1998). It is one of the most expensive purposes for Brazilian soci-
ety, in view of the multidimensional poverty and the phenomenon of concentration of wealth,
which permeate of history the Country.
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Given this context, it is important to analyze the Wealth Tax (IGF), as a constitutionally
linked tax to finance, with all its collection, the Fund for Combating and Eradicating Poverty,
under the terms of article 80, subparagraph IlI, of the ADCT (BRAZIL, 1988). With the primary
purpose of subsidizing public policies aimed at the promotion of basic social fundamental
rights, such as health and education, this fund has a clear vocation to the realization of the
current constitutional purposes.

Occurs that, despite appearing in article 153, subparagraph VII, of the Federal Constitu-
tion (BRAZIL, 1988), the Wealth Tax, more than 30 years after its promulgation, has not yet
been implemented, given the inertness of the federal legislature in the edition the necessary
complementary regulatory law.

Accordingly, the fund remains in a situation of evident underfunding, being partially com-
mitted, hence, all the supplementary programs for which it was responsible to support.

Thus, the purpose of this article is to analyze whether the federal legislator incurs an
unconstitutional omission by not instituting the tax and, consequently, allocating resources
constitutionally linked to the Fund's financing.

To this end, we opted for the hypothetical-deductive method, using bibliographic research of
relevant scientific works and articles, as well as legislative instruments that revolve around the
experience with the assessment of wealth and guidelines of the Fund for Combating and Eradi-
cating Poverty, in addition to constitutional rules that define and legitimize the State’s prerogative.

In order to understand the roots of the proposed reflection, in chapter 01 the content and
binding nature of the function and objectives of the Constitution are investigated, as well as
the role of the State relates to them. Based on this, we search to expose the necessary relation-
ship between the tax legislation activity and the effectiveness of the constitutional program.

In chapter 02, a brief analysis of the figure of the Wealth Tax and the Fund for Combating
and Eradicating Poverty carried out, investigating both the importance of each institute iso-
lated and the indispensability of the bond between both.

In turn, chapter 03 seeks, in short, to demonstrate the unconstitutional omission in the
position of the law enforcement body by not instituting the IGF. To this end, it analyzes the (in)
compatibility of the option as an intrinsic attribute to the tax competence, frequently used as
a device to mask the non-institution of the impost.

Thereby, it is possible to conclude that, either because of its exceptional redistributive
potential, or because of the social destination of its revenues, the imposition of this tax has full
capacity to act positively on the Brazilian reality. Being essential for the triumph of its protec-
tive dimension, and being expressly linked to the financing of specific expenses, the Constitu-
tion prohibits the entity from having (in the sense of deciding discretionally) its competence to
institute the IGF, which is why it is urgent to regulate it by complementary law, in charge of the
federal legislator.

Finally, it is worth saying that, having been reinserted in the focus of attention of the Bra-
zilian population with the outbreak of the coronavirus pandemic in 2020, which exposed the
social and economic inequalities in our country, the discussion about the need to implement
the Wealth Tax it is, more than ever, essential
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2. THE ERADICATION OF POVERTY AND
INEQUALITIES AS A CONSTITUTIONAL PROJECT
BINDING TAX LEGISLATIVE ACTIVITY

As a legal document endowed with formal and material supremacy, the 1988 Constitu-
tion reveals itself not only as a vector for the interpretation of the whole legal order, but also
as a regulatory framework that shapes economic, political and social reality. More than erect-
ing the State in a merely abstract and theoretical way, therefore, acting as a mere instrument
of government, this model of Constitution, of a leading nature, seeks to assert itself as an
action program committed to the effective transformation of society through law. (CANO-
TILHO, 2001, p. 6).

In this sense, Hesse (1991, p. 14-15, 24) maintains that the legal constitution is deter-
mined by social reality, at the same time that it is determinant in relation to it. It is to say that,
in fact, the pretension of effectiveness the legal norm presupposes the consideration of the
historical conditions of its realization, insofar as the situation regulated by it intends to be real-
ized in such reality. However, it is not limited to being just an expression of these conditions,
considering that, thanks to its normative element, it becomes an active force, managing to give
form and change to the current economic, political and social situation.

In fact, a simple reading of the Constitution is enough to realize that the constituent, when
defining the spectrum of values and political options that guide all constitutional and legal
orders, in fact, considered the reality in which it was inserted, that is, a society historically
marked by poverty, immense economic and social disparities and the extreme concentration of
income and wealth at the top of the social pyramid. After all, a country that excludes a large con-
tingent of its population from access to the minimum conditions necessary for a dignified life.

Moreover, the current Brazilian scenario is not even more encouraging when compared to
that faced by the constituent in the elaboration of the current Constitutional Charter. Confirm-
ing the trend of the last decades, the country’s economic growth has not been accompanied by
satisfactory results in the reduction of the income and wealth inequality indices, having been
verified, at the beginning of 2017, more than 16 million people living below the poverty line,
according to a report published by the NGO Oxfam Brazil (2017, p. 21). Furthermore, the same
report also warned of the extraordinary concentration of wealth in the country, with the richest
1% of the Brazilian population concentrating 48% of all national wealth, while the richest 10%
were left with the impressive percentage of 74% (OXFAM BRAZIL, 2017, p. 30).

Demonstrated, nowadays, the existence of a markedly unequal society has been demon-
strated, on which the 1988 Constitution commits itself to act to improve the economic and
political-social structures that contribute to the perpetuation of the backwardness and depri-
vation resulting from insufficient income, link all State activity to the pursuit of this objective.

This perspective is especially clear with article 3 of the Federal Constitution, which, as
Bello, Bercovici and Lima (2019, p. 1771-1772) points out, incorporates a program of eco-
nomic and social transformations as legal ends to be necessarily accomplished by the Bra-
zilian State. Among these purposes, it is worth mentioning, the purpose of this article, the
establishment of the construction of a free, righteous, solidary society and the eradication of
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poverty and marginalization and the reduction of social inequalities and as basic objectives of
the Federative Republic of Brazil, the latter unfolding, including, in several other constitutional
provisions (eg, arts. 23, X; 43;165,§ 7 °; 170, CF).

Eros Roberto Grau conveys the same idea when remembering:

The statement of the principle expresses, for one aspect, the explicit recogni-
tion of marks that characterize the national reality: poverty, marginalization,
and inequalities, social and regional. Here is an uncontested framework of
underdevelopment, which, however, is intended to be reversed. [...] It will be
said that the Constitution, there, nothing else postulates, in its character of
Constitution, leader, but breaking the development process in which, we are
immersed and, in whose midst, poverty, marginalization, and social inequali-
ties and regional, act in a cumulative circular causation regime - they are
causes and effects of themselves (GRAU, 2010, p. 220).

Given this context, the idea that the constitutional program aimed at combating poverty
and marginalization in the country would be just rhetoric of the constituent is broken, devoid,
therefore, of any legal binding, although it has been considered in the past 32 years old. As
the original constituent outlines goals to be pursued and incorporates them as relevant legal
norms, the development of specific dogmatics capable of making them effective is essen-
tial (BARCELLOS, 2005, p. 86). Hence, the State is required to act actively, all public powers,
without exception, linked to undertaking, within the sphere of their competencies, concrete
initiatives towards the materialization of the constitutional plan that aims to overcome the
intergenerational cycle of inequalities and miseries existing in the country.

Along these lines, one of the main tools available to governments to carry out this task
is public policies. Without intending to enter, within the scope of this article, in the complex
discussion about the (in) existence of a unique legal concept of the term “public policy”, the
definition proposed by Maria Paula Dallari Bucci (2019, p. 816), which is: “It is coordinated and
wide-scale government action, dealing with complex problems, a service of a specified strat-
egy, all of which conform to rules and legal processes”.

Two considerations can be made from this formulation. In the first place, public policies
are considered as a suitable means for the realization of the entire wide range of objectives
selected by the Constitution, which, of course, presupposes the realization of rights far beyond
those only considered fundamental, despite the undeniable prioritizing them. However, for the
study proposed in this work, attention will be focused on its role in the implementation of fun-
damental rights, especially social rights, representatives of the second generation.

This is justified by the fact that such rights have a fundamental role in the objective of
poverty elimination. Thus, given, in the case of a multidimensional problem, to have an efficient
combat policy, State’s intervention is essential, through broad social programs that contem-
plate and enable the raising of the standard of living of the poorest social strata, either by direct
transfer of resources (eg, assistance scholarship programs, such as Bolsa Familia and the Child
Labor Eradication Program) or by offering good universal public services for food, housing,
health and education to be distributed equally in the society (eg, Fund for Combat and Poverty
Eradication, which combines income transfer with the supplement of social protection actions).
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Another consideration to be made is the fact that the implementation of public policies
constitutes a process that develops through a sequence of distinct and related steps, rang-
ing from the identification of problems that require State’s intervention, with the definition of
action strategies and budgetary deliberations, until the effective provision of the essential ser-
vice, and all decisions taken in the meantime only enjoy material legitimation insofar as they
are in agreement and seek to meet the constitutionally established purposes.

In the light of that scenario, and considering the decision-making process in the public
policy cycle, the formulation of a tax policy is particularly relevant, that is, the complex of policy
and law decisions that involve how tax collection will take place, with due regard for consti-
tutional limits. Accordingly, the tax policy can vary between changing a certain rate, or even
imposing a tax.

Because of this, to face the expenses inherent to maintaining the structure of social poli-
cies for transferring income and providing essential public goods and services to the citizens,
the State depends on financial resources, which, within a capitalist economic model such as
that for our country, they are collected, as a rule, by the compulsory transfer of wealth from
private individuals through the imposition of taxes (RIBEIRO; NUNES; ALMEIDA, 2018, p. 129).

In this regard, Hugo Thamir Rodrigues and Marguid Schmidt assert:

Taxation is presented as an indispensable foundation for the State to develop
its typical activities. Thus, State’s actions, regardless of their nature, depend
on the delivery, by citizens, directly or indirectly, of resources that enable the
existence of services and works aimed at all members of society, regardless
of how much each one participates in the total collection. Such surrender is
justified by the need of man to provide material conditions to that (the State)
that should allow them to live in a free and fair society, that allows everyone
to live with dignity (RODRIGUES; SCHMIDT, 2016, p. 156).

However, the collection of government revenues by the State certainly has as an inexo-
rable assumption the exercise of tax legislative activity. This because the institution of taxes
by the Legislative Branch must precede any collection act, even because the public administra-
tion cannot act outside its scope of competence, intending to demand a tax not instituted by
the relevant legislative body.

For this reason, including that, when dealing with tax jurisdiction, understood precisely as
such a prerogative of the lawful body for the creation, by law, of the taxes reserved to it by the
constitutional text, Geraldo Ataliba (1998, p. 60) defines it as a “primary activity, in the sense
that, without it, there can be no tax action (taxation), which, as said, is an indispensable instru-
ment for meeting public needs”.

In this context, it is possible to identify in the realization of fundamental rights a relation-
ship of direct dependence concerning taxation: without the institution of taxes by the legisla-
tor, with the subsequent collection of their revenues by the public administrator - especially
those arising from taxes -, and therefore, without the financing of governmental actions, there
is no feasible way for the Public Authority to adequately fulfill the guarantee function that the
constitutional text imposed on it, which ends up making it impossible, therefore, to satisfy the
social objectives protected therein (RIBEIRO; NUNES; ALMEIDA, 2018, p. 129).
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It is inferred, therefore, that the legislator, alongside the public administrator, has a fun-
damental role in the achievement of the constitutionally defined social objectives since every
state measure has its beginning in the exercise of the tax activity that is incumbent upon it.

It is perhaps what can be synthesized with the placement of Juan F. Gonzalez Bertomeu,
present in the prologue of the work El costo de los derechos: Por qué la libertad depende de
los impuestos, de Stephen Holmes e Cass Sustein (2011, p. 14): “Dime cudntos impuestos te
cobran (y como se gastan) y te diré qué derechos tienes”. For the author, taking into account
that safeguarding any and all rights involves spending public funds, it is not enough to look
only at the Constitution to know what rights are guaranteed to a community, but especially at
how the resources are intended to ensure compliance (HOLMES; SUSTEIN, 2011, p. 14), since
there is no point in providing for a right without the existence of a state apparatus capable of
making it effective, since they lack sufficient financial funding instruments.

Finally, the governing character and the draft of the 1988 Constitution subject us to the
idea that the State has duties towards a transformation of the social and economic status
quo, subordinating all its actions to the achievement of the objectives that it considers most
dear to the community, especially those that aim for a more just and solidary society, with the
elimination of poverty and inequalities. As a reflection of this purpose, the guarantee of funda-
mental rights is the confirmation of a legal duty, the fulfillment of which depends primarily on
the full exercise of state tax activity, which covers not only the effective collection by the Public
Administration but, above all, the very institution of the tax by the Legislative Branch, to whom
the tax competence was attributed.

With these considerations in mind, an analysis is made, in the next topic, of the Wealth Tax
Institute, whose importance lies precisely in its special vocation for the fulfillment of the main
objectives stipulated in article 3rd of the Federal Constitution, maximum due to the link of its
revenues to the structuring of the Fund for Combating and Eradicating Poverty, but which, inex-
plicably, more than 30 years after the promulgation of the Constitutional Charter, has not yet
been instituted, being currently the only hypothesis of non-exercise of tax jurisdiction concern-
ing to taxes named within the Brazilian legal system.

3. CONSIDERATIONS ON THE WEALTH TAX AND ITS
CONTRIBUTION TO THE BRAZILIAN REALITY: BINDING
TO THE FUND TO FIGHT AND POVERTY ERADICATION

Inspired by the French experience of wealth tax in the 1980s, with the title Impdt sur les
Grandes Fortunes, the wealth tax was introduced in Brazil as an achievement of the 1987-88
National Constituent Assembly, which, after heated debates, succeeded success in including
it within the tax list of tributes within the competence of the Union, more specifically in sub-
paragraph VI, article 153 of the Federal Constitution (BRAZIL, 1998).
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Contrary to what happened in the French tax system, however, the wealth tax prepared by
the national constituent never left the paper, since the effectiveness of the norm that institutes
it depends, since 1988, on regulation by complementary law, being, therefore, the only occa-
sion for the non-exercise of the Union’s fiscal jurisdiction.

Over the years, there have been several attempts to regulate the tax, and several comple-
mentary bills have been taken for consideration by the National Congress, many of which have
not even been analyzed until today. Even so, efforts in the search for an IGF regulatory norm
did not cease, among which PLS n ° 315/2015, of Senator Paulo Paim's initiative, and PLP n °
183/2019, under the authorship of doing Senator Plinio Valério, both of whom are in the Sen-
ate’s Economic Affairs Committee. Also noteworthy is PLP No. 50/2020, by senator Eliziane
Gama, as one of the projects recently presented in response to the economic crisis caused by
the outbreak of the coronavirus pandemic in 2020, which rekindled the discussion about the
need to create the Wealth Tax as a source of financing social protection needs.

The important thing to note in all of these proposals is that, despite varying in certain
aspects (v.g., exemption limit, percentage of the rate of incidence, taxable event, etc.), they
all share the same justification for the institution of the tax, that is, the fight against the vicis-
situdes of the alarming situation of inequality and extreme poverty in the country, which, even,
was already devastating long before any pandemic crisis, but which, obviously, in the face of
this, tends to worsen even more.

The Wealth Tax is fully intended to intervene positively in this reality. This is mainly since,
by focusing specifically on the great fortunes®, the institution of this exoneration would only
burden the holders of the most expressive wealth, which, in itself, would already be a beneficial
differential for the tax framework, marked by regressivity.

The Brazilian tax system was structured shortly before the rise of the neoliberal agenda
in the country, which, seeking to break with the social order paradigms of the Welfare State in
its most advanced modalities (SCHMIDT, 2018, p. 121), obstructed an agenda of fiscal pro-
gressivity. Thus, a logic of capital accumulation at any cost was awakened, thus leaving aside
the social issue as a priority, giving space for the overlapping of capital to gradually form an
impotent State concerning the implementation of developmental and social protection poli-
cies (RODRIGUES; SCHMIDT, 2016, p. 169), which were restricted to their financial and budget-
ary surpluses (SIQUEIRA; PETRIS, 2017, p. 190).

Despite the “alleged financial neutrality advocated by liberals” (RODRIGUES; SCHMIDT,
2016, p. 5-6), from the 1970s, a marked reduction in tax rates on inheritances, donations, and
financial assets can be observed and non-financial in general, and, on the other hand, the
structuring of a taxation system in which indirect taxes represent more than half of the total
revenue collection (OLIVEIRA; BIASOTO JUNIOR, 2015, p. 5).

Of course, there is nothing illegal about this system format, but inserted within a consti-
tutionally State conditioned to a serious fight against poverty and inequality, and in a country
that has excessively high levels of concentration - even when compared with other developing

4 Thereis no definition by the original constituent of what is a great fortune, it is up to the infra-constitutional legislator to define
the term, and, therefore, to define the range of taxation when the complementary regulatory law is enacted. In any case, it is
indisputable that the expression “great fortunes” greatly restricts the field of taxation.



Wealth tax and combat and eradication of poverty fund:
Tax competence, unconstitutional omission and violation of fundamental rights

countries and the United States® -, it proves to be at least problematic since the majority of
taxes take as a reference, not the taxpayer income, but consumption, therefore not differenti-
ating the different levels of purchasing power, which ends up causing the most socially fragile
social strata to pay proportionally more taxes than the most privileged (OLIVEIRA; BIASOTO
JUNIOR, 2015, p. 12).

In this sense, the aforementioned study by Oxfam Brazil carried outin 2017, found that the
10% with the lowest income in Brazil spend 32% of this in taxes, 28% of which are indirect. Con-
versely, the richest 10% spend only 21% of their income on taxes, with only 10% of it earmarked
for the payment of indirect taxes (OXFAM BRAZIL, 2017, p. 48). The discrepancy is startled,
all the more when considering that, in 2018, taxation on consumption represented 44% of the
country’s revenue (BRAZIL, 2020, p. 18).

Therefore, it is undeniable that such a model of taxation, in force until today, favors the
feedback of the concentration phenomenon and poverty, since, at the same time that it estab-
lishes obstacles for the rise of the less favored social segments, it makes it possible for hold-
ers of great wealth to use their tax burdens to relieve their economic and social status.

In the face of such a scenario, the importance of the Wealth Tax is highlighted, since the
exaction would not only relieve the burden of taxation on consumption and service, which,
as seen, mainly penalizes the less favored population, also, because it is a progressive tax, it
would be able to carry out, especially, the principle of contributory capacity. This principle is
part of the principle of material isonomy, and the relationship between them is illustrated by
Claudiane Aquino Roesel and Maria Flavia de Freitas Ferreira as follows:

The principles of isonomy and contributory capacity are related insofar as
they observe the economic capacity of each taxpayer and treat them equally,

respecting the individuality of each individual in bearing the burden of the tax
burden (ROESEL; FERREIRA, 2017, p 201).

Notwithstanding, the IGF goes further, since it carries yet another attribute that makes
it stand out among the intervention mechanisms articulated according to the fight against
poverty and the redistribution of income. It refers, here, to the particularity that the revenues
from its collection are destined to the implementation of the public policy specifically aimed
at promoting essential services to the neediest, to grant them the basic conditions necessary
to overcome poverty.

Such linkage, undeniably, does not constitute a mere option. It is, in fact, a requirement of
the Federal Constitution itself, insofar as this, except for the postulate of not affecting the tax
species (art. 167, IV, CF), expressly links the proceeds of the IGF collection to the financing of
the so-called for Combating and Eradicating Poverty Fund, as per art. 80, subparagraph lll, of
the Transitional Constitutional Provisions Act (BRAZIL, 1988). Otherwise, let’s see.

The Fund for Combating and Eradicating Poverty (FCEP) was inaugurated by Constitu-
tional Amendment N° 31, of 2000, to provide all Brazilians with access to decent levels of sub-

5 These are the results of research carried out by Marc Morgan Mila, who, under the supervision of the prestigious French
economist Thomas Piketty, found that the country has been showing a steady evolution of inequality, and the few changes
observed since the 1970s do not appear clearly. as a reason to celebrate any “success story” in the country in combating
economic and social disparities (MILA, 2015, p. 18, 93).
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sistence. Such was his contribution that, originally established to remain in effect until 2010,
Congress decided to extend its term indefinitely, by approving Constitutional Amendment 67,
2010. On that occasion, Senator Antonio Carlos Magalhaes Junior declared that this decision
was based on the fact that the fund was shown to be essential for the issue of overcoming
the vexing social indicators of the country to be placed at the center of the Brazilian political
debate (GUERREIRO, 2020).

As a fund of an accounting nature, its function is to collect, move and control budgetary
revenue and its distribution to serve a specific purpose (SALVADOR; TEIXEIRA, 2014, p. 17),
that is, to subsidize supplementary actions of nutrition, housing, education, health, reinforce-
ment of family income and other social interest programs aimed at improving the quality of
life, following the provisions of art. 79 of the ADCT. It is seen that it is of its nature, to contribute
to the constitutional purpose of eliminating poverty, ensuring means of financing to guarantee
the social rights and duties recognized by the 1988 Constitution, and dispensing them in the
form of financial incentives and public services. basic principles for the dignified development
of citizens.

The main way in which a public fundraises the necessary resources for its structuring and
performance of functions is, as well as all public policy, by raising funds from citizens with
sufficient financial capacity to contribute without jeopardizing their livelihood, the that occurs
through the institution of taxes, contributions, and fees (SALVADOR; TEIXEIRA, 2014, p. 17). In
the specific case of the Fund for Combating and Eradicating Poverty, its main means of financ-
ing, as has been said, is the Wealth Tax, being integrated by the totality of its revenues, which is
why it even fits perfectly within the typology of Theodore L. Lowi, to the category of retributive
public policies, because of its undeniable inter-sectoral repercussion, with the need to offer
services to a broad social group, the most socially fragile, impacting the sphere of interests of
the other group of individuals equally broad, the privileged (LOWI, 1964, p. 691).

Furthermore, despite the prominence given to the Wealth Tax, it was not forgotten that
other sources of funding for the fund had been foreseen. Thus, in addition to the IGF, finances
the Combat and Eradication Poverty Fund- the CPFM, a provisional contribution already extin-
guished, and the additional 5% of the Tax on Industrialized Products levied on superfluous
products, without prejudice to any donations and budget allocations, in addition to other rev-
enues to be defined in the Fund's regulations, according to art. 80 of the ADCT (BRAZIL, 1988).

However, the fact is that the absence of the IGF significantly reduces the strength of its
financing. This is due to the significant potential collection of the tax, especially when it is con-
sidered that it has as its very reason the periodic collection of large amounts.

To elucidate this idea, studies by economist Amir Khair (2008, apud ELOI; LOPES, 2016,
p. 121) concluded that, based on a rate of 1%, it could have been collected by the IGF exaction
about R $ 18.5 billion in 1999 and R $ 22.3 billion in 2000, which corresponds to 1.73% and
1.89% of GDP at the time, respectively. More recently, some entities, such as the National Asso-
ciation of Tax Auditors of the Federal Revenue Service in Brazil (Anfip) and the National Fed-
eration of State and District Tax Authorities (Fenafisco), presented a manifest through which,
among other measures to face the crisis caused by the pandemic, proposed the creation of the
IGF permanently, estimating that, with progressive rates of up to 3% and levying on net assets
more than R $ 20 million, which would reach only 0.1% of the taxpayers, - it would achieve an
impressive potential, of approximately R $ 40 billion per year (SENADO FEDERAL, 2020).
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Also, as an example of a successful concrete experience, mention can be made of data
from France, where it came to represent 1.5% of the federal government’s revenues in 2010,
the collection by taxing the wealth tax inspired the creation of the Brazilian tax in the exam
(CARVALHO JUNIOR, 2011, p. 34). In the same vein, the wealth tax in Argentina has also been
successful, with an uninterrupted growth in the collection of the so-called Impuesto Sobre Los
Bienes Personales (ARGENTINA, 2020)° between the years 2014 and 2017.

There is no doubt, therefore, that, when creating the Fund for Combating and Eradicating
Poverty, the constituent counted on the institution of the Wealth Tax to give it the necessary
contribution, not least because spending on a poverty eradication project is far from being
derisive a country that is considered to be one of the worst in the world in terms of income
inequality and in which, a few years ago, it was confirmed that more than 16 million people
were living in conditions of poverty (OXFAM BRAZIL, 2017, p. 12).

Furthermore, it is imperative to emphasize that, as seen in the first chapter of this article,
the Brazilian Constitution is not neutral, insofar as it considers and proposes to transform the
reality in which it is introduced. Thus, in a society that has 2.5% of the richest families in the
world - for data from 2000 (CARVALHO JUNIOR, 2011, p. 36) - and, at the same time, with pre-
carious and poor educational institutions and health establishments. thousands of individu-
als battling hunger and lack of adequate housing, it would be unreasonable to argue that its
founding law would have determined the taxation of surplus wealth as a mere accessory to
fund public policy aimed at eradicating poverty and inequality.

Indeed, the Fund for Combating and Eradicating Poverty depends primarily on the IGF to
structure itself, and its absence certainly causes a situation of underfunding capable of jeop-
ardizing the quality and real effectiveness of the constitutional program for the eradication of
poverty and social inequalities, which is so expensive. to our Constitution. As Ilton Garcia da
Costa, Henrique Ribeiro Cardoso and José Leite dos Santos Neto (2018, p. 516) point out in
this same sense, “the lack of taxation not only violates the Ability-to-Pay Taxation principle, but
also fails to raise a large mass of resources that would be extremely useful for the financing of
public policies”.

It is concluded, therefore, that the Wealth Tax is indispensable in the fight against poverty
and inequalities in the country, not only because of its ability to comply with the principle of
equality and contributory capacity but, in particular, it is a decisive financial instrument for the
functioning of the Fund for the Combat and Eradication of Poverty, so that its failure to do so
inevitably results in the deficient provision of the aforementioned public policy, thus frustrating
the fulfillment of the fundamental objectives of the Republic as established by the constituent.

In the following item, we seek to analyze the current scenario, to examine a possible
unconstitutional omission by the federal legislator when failing to institute the Wealth Tax,
rethinking itself, in the light of the projective directives of the Constitution and of its decision
to link the revenues of the referred tax to the specific expense, the consistency of having the
option as an intrinsic attribute of the tax jurisdiction.

6 Despite a decrease in tax revenue in 2018 compared to the years cited, the report found, in the first nine months of 2019, the
return of its growth (ARGENTINA, 2020, p. 21, 38).
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4. THE NON-REGULATION OF THE IGF AS A
POSSIBLE UNCONSTITUTIONAL OMISSION: A
REASSESSMENT OF THE FACULTATIVITY AS AN
ATTRIBUTE OF THE TAX COMPETENCE

According to a study carried out by Oxfam, Brazilian's support for government action to
combat inequalities increased in 2019, in comparison with the same survey conducted by the
organization in 2017. In the year in question, 77% of respondents totally or partially agreed
with the affirmation that the federal government should increase taxes on very wealthy people
to guarantee better education, health, and more housing for those in need, while in 2017, that
number was 71%, which reveals a noticeable growth in this position, especially among those
with an income above 5 minimum wages - generally more resistant to taxation, with the per-
centage having evolved from 56% to 76% (OXFAM BRAZIL, 2019, p. 27-28).

Given this scenario, it appears that the Wealth Tax would be perfectly suited to the desires
of the Brazilian population, especially for the allocation of its revenues to the promotion, among
other basic fundamental rights, of housing, health, and education to the needy, which, for 94%
of respondents in the survey mentioned (adding the total and partial concordances), it must be
the fiscal destination par excellence of all taxes (OXFAM BRAZIL, 2019, p. 29).

Precisely in the opposite direction, however, it is observed that the Legislative Branch is
somewhat reluctant about the wealth tax. Regarding the bills presented regarding the imple-
mentation of the IGF, the resistance raised is punctual. There is an argument that the wealth
tax could cause the evasion of capital abroad, in addition to discouraging savings, the acquisi-
tion of assets, and investments in the national territory (CARVALHO JUNIOR, 2011, p. 10).

They also justify the defense in the sense of non-taxation due to the difficulties and high
costs in the administration and inspection of the referred tax, due to its low collection potential,
due to the multiple taxations generated by it, and, especially, due to the abandonment of wealth
tax by several countries that adopted it (ELOI; LOPES, 2016, p. 115-116), such as, for example,
Austria, Denmark, and Finland (CARVALHO JUNIOR, 2011, p. 15). They are also supported by
studies that demonstrate that countries that tax capital have not seen a significant fall in social
inequality, as in the case of Germany and Sweden (BUFFON; ANSELMINI, 2017, p. 4)

It turns out that the inconsistency of such arguments has long been evident, or, at least,
that the obstacles pointed out would not be compelling, were it not for the lack of political will
of the parliamentarians. As for evasion, there are authors, such as Ristea and Trandafir (2010,
apud CARVALHO JUNIOR, 2011, p. 15), who point out as one of the main reasons why Euro-
pean countries abandoned the wealth tax from the decade of 1990 the fact that the tax causes
the capital transfer to countries with less tax burden. As an example, they cite the Dutch expe-
rience, in which the extinction of the tax resulted from the verification of its harmful effect on
the economic activity of the country since it would be causing the exit of the productive capital
and discouraging the entry of foreign investors (RISTEA; TRANDAFIR, 2010, p. 304).

However, it cannot be forgotten that, currently, the mechanisms of crossing and trace-
ability of registrations, data, and tax information have evolved more and more (ELOI; LOPES,
2016, p. 121). In the Brazilian context, there is also the possibility of comparing the income tax
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declaration with that of the IGF, to detect any discrepancies that indicate possible evasive con-
duct (ELOI; LOPES, 2016, p. 122). Besides, Brazil is a signatory to the Common Communication
Standard (CRS), drafted by the Organization for Cooperation and Development (OECD), which
aims to communicate about financial accounts on a global scale. Thus, the Federal Revenue
Service, one of the best-structured bodies in the country, would have tools to combat the pos-
sible tax evasion that the implementation of the IGF may cause.

Another factor to be considered is that the reduced number of potential IGF taxpayers
would imply greater inspection effectiveness since the tax authorities would not need to cre-
ate a system that covers most of the Brazilian population, but the smallest part of it (ELOI;
LOPES, 2016, p. 121). Regarding the pluritributable argument, there is no conflict with the exist-
ing taxes, since the calculation basis is the total value of the goods, in a universal aspect
(CAPELEIRO; SILVA, 2019, p. 1440). In any case, for those who understand differently, some
of the IGF institution’s projects foresee the possibility of compensation, to guarantee the prin-
ciple of non bis in idem.

The potential collection of the IGF in Brazil is, still, extremely significant, according to the
aforementioned study by Amir Khair (ELOI; LOPES, 2016, p. 121). Research shows that, in cer-
tain countries, a low tax collection was found, as in Spain, where it represented only 0.5% of
government revenues in 2002, having been extinguished in 2008 (CARVALHO JUNIOR, 2011,
p. 16). However, it must be considered that, in that country, there was no great structure for
evaluating real estate and financial assets, as well as a device that limited the joint entry with
the Income Tax to a maximum of 60% of the income of the resident taxpayer. in the coun-
try, in addition to other deductions, factors that directly impacted the collection (CARVALHO
JUNIOR, 2011, p. 16).

Also, many of the nations that extinguished the wealth tax, such as Austria, Finland, and
Denmark, did so because of their inequality at significantly lower levels, since they have his-
torically used significant taxation on wealth and transference (inheritance and donations),
which does not happen in Brazil (CARVALHO JUNIOR, 2011, p. 36). Regarding the studies that
reveal in certain countries, such as Germany and Sweden, the failure to achieve the desired
result of decreasing inequality, it is argued that this situation was because these countries
exempt many assets and evaluate them by values cadastral and not at market values (BUF-
FON; ANSELMINI, 2017, p. 8).

The decrease in investments should also not be a problem, since recent studies released
by the Federal Revenue found that, in the year 2017, a total of 28 OECD countries had a higher
tax burden on income, profit and capital gain than that of Brazil. These countries include
France, Germany, the United States, the United Kingdom, and New Zealand (BRAZIL, 2020, p.
7), and all have held, invariably, in the last three years (2018-2020), position equally superior in
the ranking of most reliable countries for foreign direct investment, according to an indicator
formulated by the North American company AT Kearney (LAUDICINA; PETERSON, 2020, p. 5).

Given these considerations, it is consistent with the conclusion of Jodo Pedro Schmidt
(2018, p. 124), according to which the real motivation behind the non-institution of the IGF
lies, in the fact that the possible taxpayers, titleholders of great fortunes, have a great influ-

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 165-186 ¢ 2020

177



MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 165-186 ¢ 2020

178

Julia Pires Peixoto dos Santos, Mario Di Stefano Filho

ence on public policies whose theme is income’. Thus, in Brazil, there is a manifest interest
on the part of the political body in maintaining the tax status quo, either to prevent them from
being called upon to dispose of part of their wealth, or to favor the interests of the country’s
elitist class, especially for submit to their generous contributions to the financing of political
and election campaigns.

Thus, the political decision-making process ends up representing the will of the favored
minority social segment to the detriment of the common interest of the Brazilian population,
clinging to outdated criticisms to delay, in favor of its ambition, the regulation of a tax (ELOI,
LOPES, 2016, p. 118) that could bring benefits to the whole society.

The finding of such political distortion, however, overlaps against the option as an attri-
bute of the exercise of tax jurisdiction. Taken as a fundamental paradigm of Brazilian adver-
tising doctrine, this element makes the creation of a tax to be seen as nothing more than a
discretionary political decision by the taxing entity, allowing the legislator, therefore, to choose
whether or not to institute a constitutionally provided tax, according to its judgment of oppor-
tunity and convenience.

André Luiz Borges Netto (1999, p. 79-80), endorsing this idea, affirms that politician is
free to use or not to use the rules of competence provided for in the Federal Constitution, so
that their performance is always optional, taking into account the principles of the separa-
tion of powers and the discretion of the legislator. Roque Antonio Carazza (2013, p. 766-767)
goes further, stating that, to make a strictly political decision, such as creating, not creating, or
partially creating the tax, the legal person under domestic public law does not is subject to no
external control.

So, it appears that it is a timely conception so that political preferences prevail over the
constitutional bases in force. In this light, the legislator can use his discretion and subjective
arguments as a subterfuge to mask his particular interest in the non-taxation of the wealth of
the ruling class, without, at the outset, being able to rate his conduct as contrary to the right.

It is clear that, within this perspective, the lowest risk of leaving decisions so dear to soci-
ety at the mercy of party-political games already appears like a reasonably sufficient founda-
tion to consider the revision of this dogma of tax legislative activity. However, what we seek
to demonstrate in this study is that, even when the legislator’s option is based on legitimate
grounds, the idea of facultativeness as a feature of tax competence is not compatible with the
dictates of the Constitution.

In the words of Jodo Almeida de Barros Lima Filho, the constitutional attribution of tax
jurisdiction: “as it could not be otherwise, it can only be understood in the light of a teleological
and systematic interpretation, requiring knowledge not only of State’s prerogatives but also
of responsibilities because of which such prerogatives were instituted” (2003, p. 116). This
is undoubtedly due to the directive character adopted by the current Constitution, which, as
seen, presupposes the irradiation of its objectives and purposes on all state actions, including
financial ones.

7 Along these lines, cf. COAST; CARDOSO; SANTOS NETO, 2018, p. 516: “The reasons seem to be obvious: this is not only an
economic matter over the risk of capital flight, but it is also a political choice since among the 513 congressmen elected
to the 2014-2018 legislature, almost half of them are millionaire, an increasing ratio in each legislature”.
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Here, reference is made to what was exposed in the first chapter of the present work.
Thus, from 1988 onwards, the state function started to be linked to the performance with total
direction to the efforts to achieve constitutional designs (LUCENA, 2017, p. 189). The list-
ing of fundamental objectives, in art. 3 of the Magna Carta, demonstrates the constitutional
engagement in search of transformative material results, such as the elimination of poverty
and marginalization and the reduction of inequalities. And, even when not linked to positive
social benefits, but especially when they are, these goals demand from the state entity a duty
to act, and not to abstain, handling all the instrumental powers at their disposal to ensure their
proper reach.

Faced with this scenario, it appears that the Constitution removes the exercise of tax
competence from the legislator’s discretion, since to the extent that any State’s action requires
the expenditure of budgetary resources by the government, it could not give up its role. main
instrument for supplying public coffers.

Without taxation, the State would not be able to bear the expenses inherent to the realiza-
tion of its public policies and would thus end up withholding any possibility of adequately ful-
filling the immensity of tasks to which it was concerned, rendering constitutional guarantees
empty in this sense.

In this way, there is no way to think that the Constitution would assign a range of duties
to the Constituted Powers, but would leave it up to them to undertake or not to undertake the
main measure for their fulfillment. This conception calls into question the very normative force
of the constitutional text, as it would be admitted that the inertia of State agents could hinder
the effectiveness of its most valuable statements. Starting from this same idea, it is worth
remembering yet another lesson from Jodo Almeida de Barros Lima Filho:

To understand the institution of taxes as a mere faculty, would, in a way, also
qualify all other attributions of the State as a faculty, since these depend on
the implementation of that one, which simply destroys one of the fundamen-
tals of the Rule of Law, whatever it may be, that the State has duties to citizens,

allowing them to demand from the State the satisfaction of their subjective
rights (LIMA FILHO, 2003, p. 115).

If therefore, it is peaceful to understand that the State is bound to fulfill the social objec-
tives constitutionally enshrined, there must be no other understanding than that federal enti-
ties have to legislate, in the sense of implementing taxes listed.

This becomes even more clear when discussing the non-imposition of the Wealth Tax,
given that the failure to exercise tax jurisdiction, in this case, has a direct impact on the
functioning of the Fund for Combating and Eradicating Poverty. This is because, as already
evidenced, the absence of the destination of the resources of the execution ends up in a sig-
nificant decrease in the financing of the public policy in question and, once the fund is com-
promised, the supplementary actions of nutrition, housing, health and others for which he was
responsible for subsidizing.

It turns out that, following the same reasoning previously adopted, for which it is not pos-
sible to dissociate the reflection about the mandatory or not in the institution of taxes from the
analysis of the fundamentals of the State function, it is evident that the Federal Constitution
does not authorize the State to assume a role neutral in the fight against economic and social
inequalities (DIFINI; JOBIM, 2019, p. 284). Thus, since it ceases to act positively towards the
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guarantee of basic social services, disregarding the tax exemption necessary for carrying out
public policies capable of carrying them out, the legislator is surely violating the constitutional
legal order. Hence, there is talk of unconstitutionality due to the omission of the law enforce-
ment agency.

It is certain, therefore, that the institution of the IGF cannot be understood as a mere
option of the politician, since this decision was previously made by the original constituent
(LIMA FILHO, 2003, p. 90). Such determination, even, was expressed in the constitutional text.
Now, by linking the proceeds of the tax collection to the cost of the Fund for Combating and
Eradicating Poverty, what is extracted is, in fact, an explicit order of the Constitution for the leg-
islator to exercise legislative tax activity, given its indispensability for that, the State can fulfill
its other duties of promoting fundamental rights, mentioned categorically, including, in art. 79
of the ADCT, the founding article of the fund.

Thus, the lack of its implementation, employing a complementary law, constitutes an
affront to the express constitutional mandate - which, incidentally, can be extracted not only
from the systemic analysis of the entire Constitution but also from specific positive norms,
among which the art. 145 of the Constitution, which expresses the State's power-duty? in the
institution of taxes in general, and art. 80, lll, of the ADCT, which determines the need to allo-
cate the IGF’s revenues to the Fund for Combating and Eradicating Poverty. Mauricio Barros
(2013, p. 123-124) summarizes this issue in the following text:

For all these reasons, it is not appropriate to consider tax jurisdiction as
something optional, since it depends on the implementation of fundamental
rights, including individual social rights (minimum existential). This assertion
confirms the fundamental objectives of the Republic listed in art. 3rd of CF
/ 88, which imposes an implicit constitutional duty for the State to exhaust
its sources of revenue, under the primacy of fiscal justice and the contribu-
tory capacity of citizens. Because of this, the Federal Union’s omissive stance
when it ceases to exercise the tax jurisdiction set out in art. 153, subpara-
graph VI, of CF / 88, which attributes the competence to institute the wealth
tax (IGF), using a complementary law. This assertion does not stem from any
logical stance by the author, but as a result of everything demonstrated in this
topic, with the aggravating factor that the IGF, as determined by art. 80 of the
ADCT (inserted by the Constitutional Amendment 31/2000), must have the
proceeds of its collection allocated to the Fund for Combating and Eradicating
Poverty, a fund destined to finance public policies inherent to the protection of
the existential minimum [...] (BARROS, 2013, p. 123-124).

Thus, there is an unconstitutional omission by the federative entities, which, as José
Afonso da Silva asserts, remains characterized “in cases where the legislative or administrative
acts required to make constitutional rules fully applicable” (2014, p 49). On the same subject,
Paulo Eduardo Garrido Modesto points out that unconstitutionality by default is constituted in
situations in which it is no longer reasonable “the inertness or the appeal to the political discre-
tion of the omitted Power, that is, when it is no longer possible to accept an excuse for editing
of a regulatory norm or execution of a missing measure based on the judgment of opportunity
and convenience” (2011, p. 1209), this being exactly the case of the absence of wealth tax.

8 C f. LIMA FILHO, 2003, p. 110: “the verb power when addressed to State’s entities, does not mean the faculty attributed to
them, but duties under which the powers were conferred on them. Thus, legislative tax competence is a power and a duty for
the autonomous entities of the State .
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Given this scenario, there is a need to claim the implementation of the Wealth Tax, which
is already taking longer to be more solidly placed on the agenda of legal debates. There is a
gap in the Brazilian tax system that must be remedied, at the risk of any chance of ever being
adequately achieved the purposes that the Constitution proposes to accomplish.

On the part of parliamentarians, it is finally necessary to proceed with the various bill
requires that propose to regulate the IGF. Proposals such as Senator Plinio Valério’s PLP N°/.
183/2019, if approved, would be of great value for the long-awaited transformation in the
portrait of the country’s social and economic inequalities. That specific project is mentioned
because it is currently considered one of the most feasible, due to the recent progress in
its progress in the Federal Senate, given that the need for financial reinforcement caused by
the pandemic has rekindled the discussion about the taxation of wealth (NATIONAL HEALTH
COUNCIL, 2020).

The emphasis given is also justified by the fact that, under the terms of the presented
initiative, it was estimated that RS 70 to 80 billion reais would be collected per year with the
tax levy, of which 50% would be allocated to the National Health Fund, 25%, to the Worker Sup-
port Fund, and 25%, to the Fund for Combating and Eradicating Poverty (NATIONAL HEALTH
COUNCIL, 2020). Thus, although it does not respect the total linking of revenues to the latter,
as determined by the Constitution, it is an advantageous proposal, since, in any case, it des-
tines the proceeds of the tax collection entirely to funds intended to subsidize socially relevant
public policies. However, the Constitutional Court is primarily responsible for the persistence
of the omission by the law enforcement agency to promote the defense of constitutional nor-
mative commands, including the determination of the duty to exercise tax jurisdiction. At this
point, it is worth mentioning that the 1988 Constitution represented a framework of protec-
tion against opportunistic infra-constitutional movements, insofar as it provides several tech-
niques for controlling legislative activity. Using them, the Judiciary has the power to make up
for any deficits in the performance of the law enforcement body that is putting at risk the very
observance of the axiological horizon of the constitutional order (CALIENDO, 2013, p. 209).

Thus, in the face of noncompliance with the explicit constitutional mandate to create the
Wealth Tax, the issue can and should be brought to the analysis of the Supreme Federal Court,
through direct actions of unconstitutionality by default. Along these lines, the recent initiative
of the Socialism and Freedom Party (PSOL) stands out, which, in 2019, through ADO N° 55,
postulated that the STF declare the failure of the National Congress to institute the IGF. It is
worth noting the following excerpt from the initial application, in which the adequacy of this
type of legal remedy is justified because of the non-observance of the State’s power-duty to
exercise its tax jurisdiction:

According to the fundamental principle of the Republican Rule of Law, politi-
cal power must be exercised for the realization, not of private interests, but
the common good of the people (res publica). It follows that all competence
of public bodies, instead of simple faculty or subjective law, undoubtedly rep-
resents a power-duty. When the Constitution of the Republic provides that
the Legislative are “Powers of the Union, independent and harmonious with
each other” (art. 2), it reinforces the principle that has just been remembered,

because when the State’s bodies constitutionally endowed with exclusive
competence cease to exercise these powers-duties, the fundamental princi-
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ple of the rule of law is severely undermined. The specific judicial guarantee
against this serious State’s dysfunction is the action of unconstitutionality for
omission [...]. (BRAZIL, 2019)

Finally, and what is most valuable, it is up to the Brazilian population itself to claim the fun-
damental rights that belong to it, having already seen progress in this direction, as, as reported
at the beginning of this chapter, Oxfam studies demonstrated an evolution in the awareness of
society about the need for a revision of the regressive character of the current tax system, in
addition to the increase in government investments in social matters (OXFAM BRAZIL, 2019).

In recent months, the economic and social crisis caused by the coronavirus pandemic
has increasingly highlighted and exacerbated the country’s situations of social and economic
inequality. It is clear that the risk of contamination and the paralysis of the activities resulting
from it attack without distinction, but most of the infected individuals will be precisely the one
who does not have resources to escape agglomerations, receiving wages at home and provid-
ing the pantry with online purchases, while the immense mass of unemployed is composed
mainly of the poorest paid labor (NEVES, 2020).

It is now, therefore, more than ever, that the Wealth Tax, with all its vast potential for redis-
tribution and curbing the ills of poverty, must come to the fore as an instrument in favor of Bra-
zilian society, ultimately competing with the taxing entity. institute it, fulfilling its constitutional
duty regarding the exercise of tax legislative activity.

5. CONCLUSIONS

The Federal Constitution of 1988, due to its leading character, was conceived with an
undeniable transformative purpose. Thus, more than a merely symbolic document, the consti-
tutional text effectively aims to intervene in the factual reality in which it is inserted, altering it
and shaping it in the molds of what it considers necessary for its prosperity.

Brazil has one of the highest rates of misery and concentration of income around the
world, a scenario that is gradually worsened by the taxation model adopted by its tax system,
since, to the extent that the amounts collected are mostly composed of taxes on consumption
tends to record those economically less favored social segments more harshly. This situation
is the reason why one of the fundamental objectives of the Constitution is, precisely, the trans-
formation in the portrait of inequality and poverty existing in the country.

Given this context, the Magna Carta links the State’s action, in all its extension, to the
satisfaction of the ends it pursues. Thus, there is the conformation of a normative duty, which,
unobserved, results in an unconstitutional omission, capable of being challenged through its
legal actions and popular claims.

It so happens that the State, for its maintenance and for carrying out its activities, depends
on the expenditure of public revenues. Especially concerning the promotion of fundamental
social rights, essential for the fulfillment of the constitutional objective of eradicating poverty, it
is essential that adequate funding be obtained for public policies capable of carrying them out.
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Thus, since taxation is the main collection instrument for public coffers, it is not immune
to constitutional guidelines. If the Constitution orders the positive performance of all the Con-
stituted Powers, it is certain that it also determines that taxes are implemented, since without
them, there is no collection and, without collection, there are no factual means for the Public
Administration to comply with its other duties.

The Wealth Tax, in this sense, is one of the collection taxes directly dependent on public
policies promoting fundamental social rights, insofar as there is an explicit constitutional pro-
vision for linking the entirety of its revenues to the Fund for Combating and Eradicating Pov-
erty, that is responsible for subsidizing supplementary actions for housing, education, health,
nutrition, among other programs of distinct social interest.

Ultimately, there is no room for the legislator to opt for the non-institution of the IGF,
because, under the logic presented, the Constitution does not allow the State’s omission to
frustrate the achievement of the fundamental objectives of the Republic. Thus, despite being
treated as dogma by the Brazilian advertising doctrine, the concept of facultatively as an inher-
ent attribute in the exercise of tax competence does not subsist.

Therefore, it appears that, by allocating the proceeds from the collection of the Wealth Tax
to the Fund for Combating and Eradicating Poverty, the constitutional text requires that it be
implemented. Failing to comply with this commandment, there is flagrant unconstitutionality
in the stance of the federal legislator, who is already slow in approving the complementary law
necessary to make the tax feasible.

Evidence of illegality in the position of the law enforcement agency, it is crucial to start
demanding a response from the State regarding such an omission, pressing it to proceed with
the complementary bills in process and, in case it remains in contempt of express constitu-
tional imposition, handling direct actions of unconstitutionality before the Federal Supreme
Court so that due control is exercised under the action of the Legislative Power. According to,
this research contributes to the IGF theme, by investigating its institution not as a mere politi-
cal choice, but as a constitutional duty. Thus, it is evident the need to question certain dogmas
of Brazilian advertising doctrine, which cannot be reproduced to the detriment of the dictates
of the Constitution itself.

Furthermore, the analysis of the Wealth Tax as a fair and legally necessary tax is espe-
cially relevant in the current Brazilian scenario. Faced with the widespread social and eco-
nomic crisis due to the pandemic resulting from Covid-19, the country has become a fertile
ground for discussion about the implementation of new tax measures capable of curbing the
growing trends of poverty and inequality in the country.

Under, the present study had some limitations that deserve to be highlighted. Firstly, there
are not many countries with the same level of underdevelopment that adopt, or have adopted
at any time, such a tax model for a more similar comparison parameter. Also, although the
unconstitutional omission of the non-institution of the IGF was discussed in this paper, it is
worth mentioning that the aforementioned Direct Action of Unconstitutionality by Omission
(ADO) n ° 55 of the Federal District, proposed by the Socialism and Freedom Party (PSOL), in
October 2019, has not yet been judged.
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In addition, research on the subject of the link between the Wealth Tax and the Poverty
Combat and Eradication Fund is still relatively scarce. Thus, future investigations must be con-
ducted in this direction, to discuss possibilities to help those who are socially fragile.
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ABSTRACT

The present review proposes compare two different ways of understanding the law, in order to point out their
approximations and dissimilarities and with this, better debug the discretion of the legal practice. In order
to do so, it was invested in the comparative analysis between Dworkin’s theory and Ferrajoli’s, both because
they are very attractive to contemporary law, and because they imply different forms of conception of law
with a supposed inheritance of positivism and jusnaturalism. For this, through a bibliographical research, the
Dworkin theory was expose, at a first moment, to later address the one of Ferrajoli. In a third moment, the
comparative analysis between the two is carried out and it concludes by the practical approximation of one
and the other, because in both the dialogue between law and morality is possible. Nevertheless, from the dif-
ferent discourse on the relation between law and morality, there are different possibilities for the right and the
moral in each of them.
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RESUMO

O presente trabalho se propbe a comparar dois modos diversos de compreensdo do direito, sob o propdsito
de assinalar suas aproximagées e dessemelhancgas e, com isto, melhor depurar a descricdo da pratica juridica.
Para tanto, investiu-se na andlise comparativa doutrindria entre a teoria de Dworkin e Ferrajoli, tanto porque se
mostram muito atrativas ao direito contemporaneo, como porque implicam diferente forma de concepg¢do do
direito com pretensa heranga do positivismo e jusnaturalismo. Mediante pesquisa bibliogréfica, expbe-se, a um
primeiro momento, a teoria de Dworkin, para depois abordar a de Ferrajoli. Num terceiro momento, analisa-se de
forma comparativa ambas as abordagens e conclui-se pela aproximagéo pratica de uma e de outra, pois nestes
modos tedricos se possibilitam o didlogo entre direito e moral. Ndo obstante, do diferente discurso sobre a rela-
¢do entre direito e moral resultam diferentes possibilidades ao direito e & moral no &mbito de cada uma delas.

Palavras-chave: Liberalismo. Luigi Ferrajoli. Ronaldo Dworkin. Direito e moral. Analise comparativa.

1. INTRODUCTION

Justice has been a recurrent theme in philosophy and law throughout human history.
Thus, in the course of time, aporetic questions, such as freedom and equality, have constituted
the framework of ample discussions to contemporary jurists, who are inspired by sources
such as jusnaturalism, juspostivism and the very interfaces between law and morality. Thus,
the conception of law and justice is faced in its own way by Ronald Dworkin and Luigi Ferrajoli.

The academic interest in analysing the theories of these authors is justified by the fact
that they have impacted the understandings of law and the directions taken by courts world-
wide. On the one hand, Dworkin was - and still is - a methodological and theoretical foundation.
On the other, Ferrajoli presents a theory that has been consolidated as the foundation of the
limitations of the State in a post-positivist model, whose guidelines are also taken on a doctri-
nal scale. Thus, Dworkin and Ferrajoli represent facets of legal ideas that oppose and comple-
ment each other for the understanding of fair law.

In this way, the discussion about which models of rule of law are sufficient to guarantee
the best legal security gains relevance, facing the limitations of the separations between law
and moral, facing the liberal visions of the world. Above all, there is in the discussions the need
to guarantee the comprehensibility of a just law, by the legal security of the liberal law and
which is effective in dealing with the problems caused by classical positivism.

In this way, questions remain, such as what would be the decisional models proposed by
Ronald Dworkin and Luigi Ferrajoli to deal with the problem of deciding well, facing the liberal
paradigms of equality of the authors?

The objective of this work is then to understand the systematics of Ronald Dworkin’s thought
and subsequently Luigi Ferrajoli’s theory, in the context of the moral of freedom and equality and
the applicability of the just law, through legal certainty facing the problems of juspositivism.

These authors invest in different methodological discourses to explain law, which have
proven to be paradigmatic: the positivist discourse on the one hand and the hermeneutic dis-
course on the other. Otherwise, the different methodologies proposed for legal practice imply
different theories on the relationship between law and morality. In this panorama, the present
article is dedicated to the comparative analysis of the two conceptions of law, that of Ferrajoli
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and that of Dworkin, with the purpose of highlighting their similarities and differences, in order
to make them clearer in their outlines.

Since this work proposes a comparative analysis between two thinkers and their concep-
tions of law, it presents an eminently bibliographical nature. In this sense, the present study
approaches initially Ronald Dworkin's theory, especially the liberal model adopted that would be
accomplished, elementarily, by the axiological official neutrality as a State restraint. Then, the
theory of garantism is analyzed with the assumptions of Luigi Ferrajoli, who presents it as a gen-
eral theory of law in a neo-positivist clothing that would be appropriate to neo-constitutionalism.

In a third moment, the conceptions of Ferrajoli and Dworkin are compared in order to
seek approximations and divergences between them. At the end, we conclude that, although
the methodological discourses are different, in practice, Ferrajoli's post-positivism is close to
the Dworkian theory, since it enables an intense dialogue between law and morality through
argumentative efforts. Nevertheless, this observation generates a double warning: a) even if
we abstract from the discourse and focus on practice, the difference in the treatment of the
relationship between morality and law by the two theories results in different ultimate founda-
tions of law, with implications in some areas, especially international law; b) even if in both
theories there is a different emphasis on the relevance of morality to law, philosophy should
be taken seriously in both, so that law does not become a kaleidoscope of opinions without a
solid foundation.

2. RONALD DWORKIN’S THEORETICAL FOUNDATIONS

Equality and freedom are fundamental themes in the analytical framework of Ronald
Dworkin (DWORKIN, 2000), who proposes a liberal model of state that conforms to a theory of
justice whose axiological basis is committed to the content of equality: people are equal to the
extent that the state treats with equal consideration the various models and choices of life. In
this way, freedom and equality, as the content of justice, would imply material and discursive
limitations on the State, but would also demand the assumption of duties by private individu-
als and by the public authority to ensure equality of resources - equalisation of environmental
and personal differences so that all have equal opportunities to develop within their choices.

It goes further: for liberal theories, be they constituted by the classics, such as Locke,
Kant, Mill or by contemporaries, such as Dworkin, Rails and even Ferrajoli, restrictions to free-
dom only fit into a supposedly democratic legal system upon plausible, rational and legitimate
justification. In this sense, Dworkin would be proposing a model of freedom to which the axi-
ological neutrality of the state would be an elementary condition, which implies abstentions,
but also actions, in order to enable the exercise of personal formulations of each individual.
(I0SA, 2017).

Thus, the limits for state intervention are not the exclusive result of the legal claim, but
mainly of the philosophical understanding from which the interpretation of law derives. Thus,
even under the positivist bias, acceptable by part of the liberal thought, or by a hermeneutic
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thought more built in the jurisprudential view, the philosophical constitution drives the right
(MELO; POMPEU, 2017).

It is important, however, not to lose the perspective that the claim to justify equal freedom
as a parameter of limitation, but also of information and guidance of the State, is derived from
the previous axiological conception that each human being is equal in dignity and has equal
right to the equitable search for his best personal portion, thus understood the set of goods
and rights that best suit the life model established by each person to himself. As each person
is equally worthy to any other, each one may choose their own life model, without the State
intervening - significantly - except, and from here we return to the Kantian warning, if personal
choices interfere, directly and fundamentally, in the freedom of others who are equally worthy.

Freedom and equality express facets of formal and material protection by the State, which
are not achieved, as already warned, by the non-intervention or abstraction of the State from
imposing or inducing some model of good life for all. Equality and freedom would constitute
models of society in which the allocation of goods is allowed, which are a function of the
conceptions of life adequate to the personal aspirations of equally worthy human beings, in a
formal and material way (FACHIN; SCHAUMAN, 2008).

To justify the material content he attributes to equality, as an equal system of freedoms
that ensure the exercise of individual autonomy, Dworkin develops the “metaphor” of the auc-
tion on the desert island. Thus, he describes a fable that deals with the problem of the division
of goods on an island among castaways (DWORKIN, 2005). To test the justice of the To test
the justice of the distribution method, he makes a series of propositions: first, he suggests that
the equal distribution of goods be carried out. In this case, he concludes that the method is
unjust, since it would result in an undeservedly large share to those who do not deserve it, as
well as imply a bad distribution of scarce resources, since it would impose a specific share of
good to the castaways that, due to this condition, would not adequately satisfy the personal
interests of each one. This distribution methodology would not pass the test of greed (DWOR-
KIN, 2005, p. 81), which is why the mechanical division of resources would be insufficient to
establish a standard of equality qualified by the freedom and autonomy of individuals.

He then proposes another method: the distribution of equal amount of tokens to the cast-
aways for the realization of a dynamic similar to an auction. This system aims to reveal the
market as a “just” instrument for distributing economic goods, given that each person would
spend their tokens on a personal strategy of life plans; that is, to the limit that brings them
personal satisfaction. In this hypothetically fair system, each person would be left equally free
and responsible to allocate their goods, but under the cost of the sum of personal choices.
(DWORKIN, 2005).

The market, therefore, would respect the “prior” axiology based on equality of freedom
and responsibility. This is because a system of distribution of wealth in society reveals itself
to be fair to the extent that formatted by a mechanics that allows people to be equally free and
responsible for their fate. In short: the auction, as a metaphor for the market, proves to be fair
as a method of distributing goods, since it equally respects the various models of life by giving
everyone equal freedom, resources and responsibility to amass their share of good without
implying, therefore, a homogenizing or dictatorial construction (MONTARROYOS, 2013).
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The concern with equality as a reference of law is a maximum that goes beyond Dworkin’s
conceptions. It has equality, or at least the absolute non-equality, respecting the ways of life,
as an essential parameter for a democratic criterion and especially for a criterion of fair law
application (MARCO, SANTOS, MOELLER, 2019).

Thus, we have in Dworkin's theory the axiological foundations or justifications of social
institutes, which is given by showing according to the formal and material conditioning of
justice. It is a fact that, outside the hypothetical plane, the issues of developing and improving
instruments and mechanisms that observe the conditions of justice acquire great complexity.
However, for the purposes of this paper, the aim is to highlight the Dworkian methodology of
ascertaining the justice of the methods of distribution of social goods through their conformity
to the conditions of equal dignity of the individual.

But beyond the fair criterion of distribution of economic goods, Dworkin also ventures into
the fair criterion of distribution of rights. This would be representative democracy (DWORKIN,
2000, p. 288), which would be limited and conditioned by the prior axiology of equality, as
much concerning the economy, as other areas of regulation, such as civil rights and bioeth-
ics. Dworkin, in this way, maintains the tension between the concept of fundamental rights
and democracy: democratic process would be fair to the extent that the various individualities
were equally respected, in order to ensure equal dignity to the different models of life (VIR-
GUEZ RUIZ, 2015).

In this sense, the Dworkian concept implies that democracy, per se, would not be suffi-
cient to constitute a just model. However, a just model could not be non-democratic. That is, a
just model depends on the democratic conception that personal wills have equal weight and
relevance, both in economic and political relations. Thus, the interference of the state is legiti-
mized both in the democratic process and in the axiology that is prior and basic to it: the equal
individual autonomy as an integrating limit of the right, which is not incompatible with decision
making based on moral standards of specific conceptions of life models (KYRITSIS, 2016).

Thus, Dworkin presents a criticism to positivism, making use of the paradigm of interpre-
tation, so that the positivist structure would not be the only one to shape the law (RODRIGUES,
2013). However, even in the face of the theoretical application in which positivism would be
structurally wrong, Dworkin does not rule out legislation and decisions through cooperative
models of law with legal certainty.

Dworkin also proposes the distinction between the majoritarian and the cooperative model.
The majoritarian model would be the one in which the simple decision of the majority would be
sufficient to interfere in the freedom of the minority, including the largest possible minority, be
it the individual. A cooperative or partnership model, on the other hand, understands that, as
much as there is the possibility of joint action and interference due to public values, one must
respect the ways of life and the axiology that provides for equal dignity among human beings.
Only through a cooperative system of partnerships would a fair constitution be feasible, and,
therefore, interference in individual autonomy would be rational (GOODHEART, 2013).

A liberal and just interpretative model would not, therefore, discard legality, which could
suggest a rapprochement with positivism. However, the cut of legality does not mean that
the literal interpretation is the only possible, on the contrary, the legal bases are posited and
interpreted through the axiological element that serves as the integrating league of law: the
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equal dignity of individualities. Law, for Dworkin, is not performed in a semantic framing prac-
tice which would be performed by the respective factual description. Rather, the legal practice
would be interpretative, it would take place in the effort of argumentation through coherent
considerations from a common value axis. Before the law finds its legitimacy and validation in
a functional and a priori methodological structure, it would be legitimised by the construction
of a serious interpretation, which, before venturing into the factual description of how it hap-
pens, proposes to present itself in its best lights.

3. THE LEGAL GUARANTEEISM

The theory of garantism emerges as a structuring legal theory for the formulation of a
general theory of law and as a parameter of post-positivist justice. In this way, it brings up the
validity of legal rules and the vectors of normative application, so that the theoretical concep-
tualization of Ferrajoli’s ideas is indispensable to establish the epistemological framework on
which, significantly, contemporary law rests.

Moreover, in this work it is verified that garantism, in the orbit of domestic law, as a reflec-
tion of a liberal theory, talks with Dworkin’s theory, which would lead to a preliminary obser-
vation that it would not be incompatible with the logic of garantism. However, the previous
verification is not a contradiction of ideas, so that the models of Ronald Dworkin and Luigi
Ferrajoli complement each other in the compression of the best application of the law.

3.1 THE GENERAL THEORY OF LEGAL GARANTISM

The theory of legal guaranteeism, as proposed by Luigi Ferrajoli, constitutes a spectrum
of ideas linked to the trunk of theories on law that have legality and the protection of individual
liberties as their parameters. Although there is a reasonable misrepresentation of the con-
cepts of guarantee linked to common sense, even in a pejorative way due to movements linked
to groups that protect human rights, it is necessary to understand what guarantee theories
effectively imply.

In the etymological plan, the word garantism originates from the neo-latin languages, so
that it brought, in the primary texts, the idea of guardianship, protection and safeguard of the
weakest. That is, garantism, initially, meant the guarantee of protection. At first, these terms
were linked to the countries of civil law culture, such as Italy, Portugal and even Brazil, and
related to negative freedoms, i.e., limitations of the state by law (IPPOLITO, 2011). It should
be noted that there is not even an old English translation for garantism, which uses the word
“garantism”, whose construction was totally brought from the Roman-Germanic doctrine.

This term had, with the advent of the welfare state, a semantic enlargement, so that it is
no longer limited to mean the guarantee of individual protection, or limitation of state discre-
tion. Rather, it was extended to the appropriate means for the effective protection of that which
was intended to be aright. Thus, it was imposed not only the individual protection of the weak-



Between Dworkin’s liberalism and Luigi Ferrajoli’s garantism - theoretical approximations and divergences

est, but also the positive need for the implementation of a constitutional matrix of protection
of individual freedoms and the implementation of social rights (IPPOLITO, 2011).

Luigi Ferrajoli, when analyzing the etiological origin of the term, gives to the word con-
stitutionalism (or garantism) three senses. It should be mentioned that these meanings of
the word are not to be confused with the dimensions described in the book Law and Reason
(FERRAJOLI, 2014), but they complement their understanding. The first sense would be in the
word garantism as “paleopositivism”, because, for Ferrajoli, it would embody the revisiting of
legal positivism with a bias towards material protection. The second interpretation of the term
would be linked to the definitions of validity and validity, in relation to which garantism would
imply the guarantee of validity and validity within a constitutional model of the norms under-
stood as fair by that society. The third meaning of the word garantism appears in the political
philosophy model, under which a general theory of law would be based on material bases to
define, in a democratic and legitimate way, what a “good government” would be like (COSTA
and VERAS NETO, 2016).

Therefore, it is extracted from the etiology of the term garantism the idea of guarantee,
effectiveness, security, defense, preservation of individuals against state discretion. Thus,
there is in garantism a law model and a general theory by which individual freedom is guaran-
teed through a system of protections and protections based on legality and constitutionality
under formal and material aspects (AVILA, 2017).

The considerations of garantism as a theory exclusive to criminal law or criminal procedure
are quite common in lay understanding. However, there is no academic parallel of exclusive link-
ing of garantism to the criminal or criminal procedural sphere. Rather, Ferrajoli's ideas deal with a
general theory of law by philosophical shades, since, as a professor, he is dedicated to teaching
the disciplines of General Theory of Law and Analytical Philosophy (FERRAJOLI, 2014).

It is verified, thus, the application of the guaranteeist postulates in all branches of law. As
an example, Fredie Didier (2011, p. 211) deals with the applicability of the garantist doctrine
in the procedural scope, covering in this case the civil procedure. In this way, the doctrine is
described as the one that would aim to protect the citizen against abuses of the state in a
liberal model of limitations. Thus, for Didier (DIDIER, 2011), the system of process garantist
stops treating it as a mere duel between parties and considers it by the necessary conforma-
tion to principles, such as the guarantee of adversarial proceedings, the need for improvement
of judicial decisions and even the construction of a theory of argumentation based on legality
coupled with the material effectiveness of those principles considered indispensable.

It is true that in the book Law and Reason by Luigi Ferrajoli (2014), it deals several times
with matters directly linked to the material and procedural criminal area. However, it is not
possible to deduce, let us say once again, that the so-called garantist system is restricted to
these issues. What can be verified is that, as a liberal theory based on the concepts of legality
and molded by the previous liberal aspiration of limiting state discretion, Ferrajoli works on an
axiology that can be clearly applied to criminal law, a source of various kinds of discretion and
where the syllogistic character is traditionally reinforced. Therefore, Ferrajoli’s theories consti-
tuted a basis to curb punitivism and meddled in useful points to criminal sciences, criminology
and criminal law and criminal procedure itself (FREITAS, MANDARINO, ROSA, 2017).
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The garantist notion is posed, then, as a liberal theory of eminently constitutional nature.
Thus, it is verified that, for garantism, the protection of the citizen should be that embodied in
the unnecessary non-intervention of the State, and this in any legal branch, whether procedural
or material law, which refrains - it is believed - the imposition of life model or logic persecutory
of citizens. In short, garantism would be a liberal model founded on legality and constitutional-
ity, under the respect of fundamental guarantees (SERETTI, 2009).

The structure of the garantist system proposed by Luigi Ferrajoli for the protection of indi-
vidual liberties, with liberal foundation, uses essentially the legality, but without disregarding
the constitutional advances of positive safeguards. In this way, the double face of normative
respect to the constitutional text is formatted in the garantist system. The first face mani-
fests itself in the guarantee of no unnecessary intervention, while the second is revealed in the
need for positive action of the state to guarantee that defined as fundamental to the citizen
(CADEMARTORI; GRUBBA, 2012).

Therefore, the garantist system defines three (3) structuring axes: the first to be embodied
in the normative material hierarchy of the Constitution by a dynamic of “strict legality” under
the epistemological plan; the second to reveal itself as a critical instance of law and reality, in
which the norm is evaluated for compatibility and effectiveness, in order to avoid teratological
decisions based on a solid argumentation; and the third ventures into philosophy and political
criticism, instances by which the law is legitimized to protect the purposes of the state and in
which work the characteristics of democratic society in a broad sense, i.e. under the focus that
the wills and decisions of the majority prevail, provided that the minimum limits of minorities
are respected (FERRAJOLI, 2014).

Alexandre Moraes da Rosa deals with four fronts or dimensions of garantism. i) The first
front is described as the need to verify the formal and material compatibility of the norm with
the Constitution, hierarchical primacy that must be fulfilled by positive binding; ii) the second
dimension is the verification of a system by the imperative of democratic effectiveness. In this
dimension, it is assumed that the norms must be legitimate, which occurs when observing
the rights considered as fundamental; iii) the third front is the binding of judicial activity to the
law, according to which the magistrate is strictly subject to the norms. He would be, therefore,
bound to legality and constitutionality; iv) finally, the fourth dimension would be concerned
with working on the critical sense of legal science with the purpose of avoiding teratological
decisions (ROSA, 2003).

In this way, garantism implies a general theory of law, understood as a democratic theory
of justice, applicable to the several branches of legal knowledge because it has a constitu-
tional character. Guaranteeing is the theory that preaches the democratic conformation of
respect to the constitutional text. In this way, the terms proposed by Luigi Ferrajoli (FERRA-
JOLI, 2014), when formulating the structuring axes of general theory conducts that bind the
Public Power, differentiates the mere validity and vigor of the norms produced, while classify-
ing them between illegitimate and legally valid. Norms can only subsist in a legal system if they
are materially adequate to it.

Therefore, garantism is understood as the process applicable to constitutionalized post-
positivism. The garantist formulation intends to be a guide not only for the judicial decision,
but also for the legislative formulation itself, by establishing parameters of State action based
on the non-intervention and on the effective fulfillment of the constitutional provisions. More-
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over, for the theory of warranties, the principles, as norms, should be positivized even if they
represent previous axiology (FERRAJOLI, 2014).

Thus, in order to have a democratic system and consequently closer to justice, it would be
necessary from the epistemological point of view the separation between three categories: i)
what can be decided by the majority; ii) what should be decided by the majority; iii) what can-
not be decided by the majority. In this way, the legal system is consolidated by the limitations
between what cannot be decided by the majority, because it hurts minimum guarantees inherent
to the human condition, diverging from those issues whose public interest predominates, so that
in these should be decided by the majority or can be decided by the majority (FERRAJOLI, 2014).

For such is that the democratic dimension of garantism is understood as the sharing of
powers, in which the adherence of each one to its function allows the creation and application
of the norm in a substantial way, here understood as the one in which freedoms exist and are
respected not only at the formal level. That is, for garantism, the legislature has its specific
function in the functioning dynamics of the state, which is circumscribed to the decision on
what should be decided - that is, on the creation of legitimate norms -, while the judiciary
has the duty of legitimate application of the norms produced by the legislature, which it does
through critical normative application on rational grounds (CADEMARTORI; CADEMARTOR],
2006). Therefore, in an effectively democratic system, not everything can be decided, while
decisions are taken through the system of laws, especially the Federal Constitution, which
limits the powers of the state.

In this context, the garantist theory does not rule out a previous axiological limitation that
is, in a way, based on morality. It only understands that the guarantees formulated by the secu-
rity of the positivist liberal model should not be removed, constituting support to be applied
in conjunction with the principles that would be positivized in the system, as the need of each
society, according to a legislative process shaped from values (ZANON JUNIOR, 2015).

Therefore, the garantist model is the one in which the system of principles is constitution-
alized. It invests in the construction of a formal model of operation, legitimation and validation
of the law, but it does it in an airy way to morality, since the application of the rules can be miti-
gated by the adoption of a principiological material interpretation, under the critical concern of
avoiding teratology in its decisions.

4. APPROXIMATIONS AND DIVERGENCES BETWEEN
LUIGI FERRAJOLI AND RONALD DWORKIN

Initially it should be said that Ferrajoli and Dworkin constituted their works and their
ideas in different correlations of legal space and mentality. Dworkin turned to writing based
on North American hard cases, in order to seek a formulation of serious arguments for deci-
sions in a system typically described as Common Law. On the other hand, Ferrajoli developed
his theories in Italy, surrounded by Civil Law theories and after long periods of low stability in
the Italian peninsula.
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It is noticeable that both authors make logical distinction of principles and rules, as well
as consider that the principles would be somehow involved in the rules, so that the rules
should be removed when they confront principles (ZANON JUNIOR, 2015). Moreover, this
applicability of principles would be based on a prior axiology conformed in a supposedly uni-
versal value system.

But what closely calls attention is the sharing, in general features, of a liberal philosophy.
Ferrajoli adopts the liberal caveat that the state should not be allowed to intervene in decisions
and models of life, which he does by warning that one should ensure maximum effective-
ness to the advances arising from the welfare state, for which the construction of a constitu-
tional dynamic is elementary (AVILA, 2017). In the same vein, Dworkin proposes himself as
liberal, both for the warning that the State treats everyone as equal to the extent that it equally
respects the various models of life, from which results the official axiology of neutrality, as for
the legal epistemology that adopts, in the sense that the interpretation of law is serious while
coherent, which claims the effort of argumentation under the integrating element “of equal-
ity” in the liberal garb of equal consideration to the various models of good life (AGUILHERA
PORTALES, 2015).

The assumption of the material content of equality as equal dignity of individualities con-
stitutes a common point to both theories. If for Ferrajoli this would be realized in the impos-
sibility of the State to interfere in an illegitimate way, i.e., to take the decision for whom it
cannot take it or to decide on what it cannot decide, for Dworkin the limitations to the State
also consubstantiate elementary concern in his work, whose central axis gravitates on the
conditioning of legitimate governmental actions, even if justified by the will of the majority, to
equal consideration to the various models of life, so that “democracy”, when understood by the
political process, would be limited by the essential nucleus that safeguards the equal dignity
of individualities.

Nevertheless, it is important to point out the differences, the greatest relevance of which,
on a theoretical level, is found in the relationship between law and morality. For the theories of
guarantee, at least in a linguistic formulation, law and morality should be kept separate. The
former would consist only in the material content of the right, when justified by public interest
(BARRETO, 2016). However, the idea of a theoretical distancing between law and morality does
not exempt philosophical thought (MELO; POMPEU, 2017). Philosophy starts as a paradigm to
indicate how legal the moral will be, in the face of possible state limitations, so that even in the
face of the difference the logic and completeness of the system is maintained.

Ronald Dworkin, in turn, treats the right from the moral. Since earlier writings, such as
Empire of Law, Dworkin works on the “integrating” epistemological element as an adequate
methodology to the practice of law: integrity of principles. Said element, in turn, already had a
material content, flirting with the concept of equality as equal relevance of the various models
of life. It is true that, at that first moment, the epistemology of the integrity of principles, as well
as its material content, were understood as a specific way the North American political com-
munity sees and conceives itself.

Nevertheless, on the occasion of his penultimate book, Justice for Hedghogs, Dworkin
adopts the metaphysical perspective of liberal axiology: it would be inherent to the person
and not to a culture. The person would have two moral duties elemental to his dignity: self-
respect and authenticity (DWORKIN, 2011). That is: he should take his life seriously - and not



Between Dworkin’s liberalism and Luigi Ferrajoli’s garantism - theoretical approximations and divergences

treat it as a wasted opportunity -, which he does by building a life narrative consistent with his
elementary values. This metaphysical construction of the person, otherwise, is an element
that is considered to be more strongly Kantinian than jusnaturalist heritage. Following Kant’s
example, Dworkin gives the law a fundamentally anthropological character, since he conceives
and shapes it in adequacy to the elementary moral duty to the rational person: but while in Kant
the moral duty is revealed in the categorical imperatives, in Dworkin it manifests itself in the
existential dimension of building a life coherent to what is effectively valued.

Another relevant aspect is that Dworkin, on Justice for Hedghogs, warns that the hedge-
hog knows only one thing, but “the” essential: the integrating element of things. This element,
for Dworkin, which limits, conditions, inspires and justifies social institutes, such as law, eco-
nomics, the market, the political process, presents a specific axiological content, as already
mentioned. Here, morality and philosophy are prior to law: they are not an element of the the-
ory of law, as it is for the constructions of positivist hue. For the North American, it is repeated,
morality would be the right’s guide, especially in those difficult cases, for which the law and
precedent are insufficient (KYRITSIS, 2016).

It is important to draw attention to the point that began to be addressed above: different
epistemological conducts on law and morality. In the theory of garantism, positivism stands
out as a system of legitimation: morality is an element that can even justify law, but does
not integrate it per se. Philosophy integrates the general theory of law. It would be under-
stood from a legal perspective. Dworkin, on the other hand, and this since the beginning of his
works, works on a theory of overcoming positivism or legal practice which he calls semantics.
Abstracting himself from the modulation of a legitimation and validation dynamic, Dworkin
adopts the epistemological perspective that law is interpretation, which should be carried out
from an integrating axiological element: morality embodied in the equal dignity of individuali-
ties. But this intimate relationship between morals and law, it is important to emphasize, would
not be involved in absolute freedom or discretion on the part of the judge. The decisions of
hard cases pass mainly through the choice of the best possible decision, i.e., the one that
through a serious argumentation represents the “best choice” among the possible legitimate
decisions to the case (MARINHO, 2017). And the knowledge of a philosophy that is not colo-
nized by law would prove to be absolutely necessary for the construction of this serious inter-
pretation, which is the correct one as long as it remains consistent in the face of the various
counterfactual arguments.

Despite an apparently distinct formulation of law, positivism has come very close to
morality. See: although positivism, in its positivist perspective, insists on the legitimation of
the norm by a formal epistemology, the adequacy to the matter and to the form prescribed
in the superior norms by those of lower hierarchy, the emphasis on the material adequacy,
especially when the Constitution adopts moral principles of semantic openness, implies an
intense dialogue between morality and law. Law is being built on moral principles, not only in a
perspective of prior, aprioristic justification, but incorporating it into its content. In these terms,
the practice of garantism is not fundamentally different from the interpretative theory of law
adopted by Dworkin, although the theoretical formulation on the relationship between law and
morality is different.
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5. CONCLUSION

The present work aimed to bring different and usual theories into the discourse of legal
practice, for which purpose the writings of Ronald Dworkin and Luigi Ferrajoli were taken as
paradigmatic elements, in order to explain the similarities and differences and understand the
epistemological conceptions of law that mark the legal practices of contemporaneity.

Ronald Dworkin, as we have reported in the course of this article, has impacted jusophi-
losophy with the construction of an interpretative theory of law based on axiological argu-
ments of the liberal order. By adopting an axiological basis founded on the equal dignity of the
various models of life that inspires, conditions and legitimizes state intervention, Dworkin has
demonstrated not only the compatibility, but also the indispensability of the market and the
democratic political process as instruments for the realization of this liberal axiology.

Dworkian theory, in large part, was formulated through the analysis of concrete cases,
which already implied the effort for serious legal argumentation as a criterion for the realiza-
tion of law. It reveals, on the other hand, his US culture informed by common law. In this meth-
odology, he refrains from working on a closed model of legitimation and validation of the law:
Dworkin opposed the positivist theory of law by conceiving it as an interpretative practice that
is carried out by the method of integration of principles - he consequently abandons the con-
ception of pragmatism and conventionalism. Ronald Dworkin, it is good to stress, works the
law as an interpretative enterprise of several aprioristic data, Constitution, laws, precedents,
under the effort of coherence and fidelity to reveal itself in the integration of principles as a
methodology to better build a solution for the concrete case.

Luigi Ferrajoli, on the other hand, has constructed the theory of garantism. From the epis-
temological point of view, such theory is formulated as a general theory of law, in the demo-
cratic context that finds in political philosophy the justification for the model of centralization
and hierarchy of the constitutional rules as a liberal primacy of protection and tutelage of
rights. In this way, garantism does not despise a philosophical axiology, since it incorporates
it as an element of interpretation of law and limitation of the state: but it does it in a colonized
way to a preconceived model of validation and realization of law. Perhaps it does so because
the garantist ideas were formulated in a context of countries that adopt as legal methodology
arigid system of legality.

The sharing of a liberal philosophy guided by individuality, which demands propositions
of limitation and legitimation of the State, reveals that the liberal aspirations of equality and
freedom have informed, axiologically, the law, which, when confirmed in other comparative
analyses, will serve as an important element to those who cultivate the cultural aspect as a
legitimating source of legal practice. Nevertheless, the two authors have invested in different
methodological discourses. Garantism presents traces of positivism, in an effort to adapt it
to post-constitutionalism, while Dworkin completely rejects the positivist perspective of law,
to which he attributes a semantic effort of discovery and explanation of a fact as opposed to
an interpretative enterprise, which would be the true essence of law. However, garantism, by
insisting on material adequacy as an element of legitimation and validation of norms, in the
context of the positivization of values, brings morality into law, incorporates it into legal prac-
tice. Therefore, before investing in garantism or in the integrity of principles, one should be
open to a serious and responsible knowledge of philosophy, which will often serve as the last
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argumentative instance of law. The study of philosophy, not only as an appendix to the general
theory of law, but in its broad sense, undermines subjectivism whose Trojan horse, in not rare
cases, presents itself in the figure of semantic abstraction principles that propitiate interpreta-
tions without substance.

It is necessary to raise philosophy to a relevant level in legal experience, so that a respon-
sible legal practice is carried out, which is assessed by the quality of argumentation. In practice,
therefore, the distinction between the positivist exercise and that of the integrity of principles
is losing much of its sharpness; nevertheless, the maintenance of different discourses still
reveals relevant empirical differences, especially with regard to the grounds. Positivism, by
insisting on a formal and closed system of validation and legitimation of law by a hierarchical
normative chain, limits the practical reach of axiology as a founding element of law: it is in
force while incorporated by legal norms. This perspective is especially relevant in the context
of international law, when there is a debate about a universal axiology that determines all
peoples, regardless of their history and culture.

Otherwise, the perspective that law has a hierarchical and formal legitimising dynamic
ends up working in a different way from the conception of law as an interpretative enterprise
based on a prior axiology. In the first case, the epistemological emphasis on the method of
validation and legitimation tends to relegate philosophy to the subject of law. Be that as it
may, one cannot forget the warning: philosophy should be treated with due seriousness and
respect, so that it does not corrupt the legal practice by achisms that end up colonizing the law
to particular modes and points of view.
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ABSTRACT

This paper has the purpose of highlighting the importance of compliance programs in the administration,
especially in municipalities, so that public governance can be accomplished. For this, deductive methodology
is used through an essentially critical approach, so that the concepts involving the matter, the emergence and
expansion of compliance in Brazil can be analyzed, as well as its relation with public governance. In the same
way, considerations will be made regarding the adoption of this mechanism by the administration, starting
from laws, guidelines and examples arising from the jurisdiction of the Union and the States. From that, the
idea is to evidence the instruments of the compliance programs in the public sector and its fundamental appli-
cation for greater effectiveness and improvement of municipal public governance. In the end, we conclude to
be fundamental and positive the application of compliance programs as a tool for effectiveness of public gov-
ernance in municipalities, especially because it has the consequence of reducing risks to the administration
and the fact of present itself as an essential mechanism for greater ethics and efficiency in the public sector.
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The importance of compliance for the accomplish of public governance in municipal administration

RESUMO

Este artigo tem por finalidade evidenciar a importancia dos programas de compliance na administragdo, em
especial nos municipios, para a efetivagdo da governanca publica. Para isso, utiliza-se o método de abordagem
dedutiva através de técnica essencialmente critica, de forma que serdo analisados os conceitos que envolvem a
matéria, o surgimento e expansdo do compliance no Brasil e sua relagdo com a governanca publica. Da mesma
forma, séo feitas consideragGes acerca da adogdo desse mecanismo pela administragéo, a partir de leis, ori-
entagées e exemplos surgidos da competéncia da Unido e dos Estados. A partir disso, a ideia é demonstrar as
ferramentas dos programas de compliance no setor publico e sua aplicagdo fundamental para maior efetivacado
e aprimoramento da governanga publica municipal. Ao final, conclui ser fundamental e positiva a aplicagdo
dos programas de compliance como ferramenta de efetivacdo da governanca publica nos municipios, espe-
cialmente por ter como consequéncia a redugéo de riscos a administragdo e pelo fato de se apresentar como
mecanismo essencial para o fortalecimento ético e eficiente no setor publico.

Palavras-chave: Administragdo Publica Municipal. Compliance. Governanga. Integridade.

1. INTRODUCTION

The rejection of the lack of ethics in the public and private sector has been growing, espe-
cially since the disclosure of numerous corruption and other illicit scandals and the resulting
publicity given by the media to these events. As a result, corruption increasingly attracts the
attention of society, whether on the national or international scene, requiring a united effort to
combat it.

According to the Corruption Perception Index, created by Transparency International, a
non-governmental organization based in Berlin, Germany, and considered the main indicator
of corruption in the public sector in the world, Brazil reached its worst position in the historical
series, with the position out of 106 out of 180 countries in 2019. The country’s score was 35
points on a scale ranging from 0 (highly corrupt) to 100 (very healthy).

Such a position is a worrying example, but it demonstrates the reasons for the increasing
search for improving public governance and tools to fight corruption, whether by the public
administration, private entities, or by the doctrine, which has increasingly dedicated greater
space for these studies.

Based on this, this article focuses on the need to understand compliance as a tool to fight
corruption, especially within the scope of municipal public governance, with the aim of contrib-
uting to its improvement.

Brazil has an enormous number and diversity of municipalities, in which the structure and
capacity to control corruption and other illicit acts generally differ in a wide spectrum.

To carry out the investigation of this problem, the deductive approach method is used,
with essentially critical technique, through exploratory, descriptive and explanatory research,
based basically on legislation, doctrine and documentary research, to highlight the importance
that compliance programs have in the search for a more integral and effective public gover-
nance in the municipalities.

3 For more information on the Corruption Perception Index, cf. INTERNATIONAL TRANSPARENCY. Corruption Perception Index
2019: Transparency International Brazil, 2020. Available at: https://transparenciainternacional.org.br/ipc/.
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Therefore, it will be sought to verify how this improvement has been made and what are
the possible paths for its success, based on guidelines from bodies such as the Comptroller
General of the Union - CGU, as well as the examples of the others federation entities that can
serve as a model for municipalities for a better formulation of compliance programs, which
lead to alignment with public governance objectives. In the end, it will be sought to answer
whether compliance programs contribute to the improvement of municipal public governance,
and how they should be instituted to achieve this objective.

2. COMPLIANCE PROGRAMS AND PUBLIC GOVERNANCE

The expansion of a true culture for integrity in companies and organizations, and, more
recently, in the public sector, found refuge in compliance programs, which began to be insti-
tuted in Brazil, mainly after the emergence of the Anti-Corruption Law (Law 12.846 / 2013, reg-
ulated by Decree n° 8,420 / 2015), and of the Law of State-owned companies (Law n° 13.303
/ 2016, regulated by Decree n° 8,793 / 2016)*.

The word compliance comes from the English verb to comply, which expresses, in an
expanded sense, a state of being in accordance with certain established guidelines or stan-
dards, whether specifications or legislation. The term integrity, which is often used as a syn-
onym for this, can be established as an essential value that is the cause of the compliance
program, which not only guides it, but is a fundamental element of an entire integrity system.
(OLIVEIRA; ACOCELLA, 2019, p. 81).

In practice, compliance programs, as a technique, are not just an organized addressing
of internal audit or arbitration systems, as they go much further, revealing themselves as a
kind of institutional acceptance guided by the preventive purpose, programmed by a series
of conducts aimed at reducing the risks of the activity, and which encompasses the various
decision-making perspectives of the business sphere. (SILVEIRA; SAAD-DINIZ, 2015, p. 255)

Appeared in the United States, compliance became relevant mainly after the appearance
of the FCPA - Foreign Corrupt Practices Act, in 1977, which systematized the control of acts
of corruption by American companies abroad. (SPORKIN, 1997, p. 271-272). Furthermore, its
jurisdiction is capable of encompassing individuals from any other country that use means
located in the United States to carry out acts of corruption. (VENTURINI; CARVALHO; MORE-
LAND, 2019, p. 319).

The anti-bribery provisions of the Foreign Corrupt Practices Act - FCPA include a prohi-
bition on paying, offering or promising to pay foreign government officials to influence any
state act, or to influence employees to act or fail to act contrary to their legal obligation, or
to induce the use of its influence before the government to gain business. (GLYNN; KOBRIN;
NAIM, 1997, p. 18).

4 Although the growth of the programs was considerable after the creation of the aforementioned regulations, compliance in
Brazil emerged initially as a result of Law No. 9.613 / 1998, which provides for money laundering crimes, by establishing, in
its articles 9, 10 11, the duty of information on the part of financial institutions to the competent authorities, under penalty
of liability.
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However, the pioneering adoption by the United States to punish transnational corruption
ended up creating a sense of business disparity in the top executive commands of American
companies. It turns out that no other industrialized country had enacted or enforced similar
standards, and, especially in the 1980s and 1990s, the Foreign Corrupt Practices Act - FCPA
remained a very sensitive and controversial point for the American business community, espe-
cially because their business abroad now corresponds to an increasing share of the income of
these corporations. (GLYNN; KOBRIN; NAIM, 1997, p. 18).

Taking into account their diverse views on the Foreign Corrupt Practices Act-FCPA, the
executives of North American multinationals were almost unanimous in their interest in
greater equality of conditions, so that they encouraged the United States government to act
for the standard’s predictions to be internationalized or even to persuade other countries to
adopt similar laws. (GLYNN; KOBRIN; NAIM, 1997, p. 19).

These conditions were fundamental for the American government to increase the pres-
sure for anti-bribery recommendations to be approved by international organizations and by
the countries that participated in them. In 1994, two factors were fundamental when the Orga-
nization for Economic Cooperation and Development - OECD produced recommendations
against international corruption: pressure from the US government for more serious actions
against bribery, as well as an anti-corruption sentiment. that existed in Europe, which made it
increasingly difficult for European governments to publicly oppose the initiative of the United
States. (GLYNN; KOBRIN; NAIM, 1997, p.19-20).

The process of globalization of the economy was, likewise, fundamental in bringing a new
urgency to the problem. It turns out that this process of economic integration has increased
the likelihood that the impacts of corruption will expand and end up influencing the entire
global economy, so that globalization, by facilitating the occurrence of corruption, also served
to highlight and combat it. (GLYNN; KOBRIN, NAIM, 1997, p. 12-13).

Precisely as a result of this new concern with corruption and the historical context
involved, there were several international commitments assumed by Brazil, such as, for exam-
ple, the Inter-American Convention against Corruption, internalized in the Brazilian system as
of Decree 4.410, of 7 October 2002 (BRASIL, 2002, online), the United Nations Convention
against Corruption, internalized through Decree No. 5.687, of January 31, 2006 (BRASIL, 2006,
online) and the Convention on Combating Corruption of Foreign Public Officials in Interna-
tional Business Transactions, of the Organization for Economic Cooperation and Development
- OECD, internalized through Decree No. 3.678, of November 30, 2000. (BRASIL, 2000, online).

The purpose of the Inter-American Convention against Corruption, of the Organization of
American States - OAS, was to raise collective awareness of the seriousness of the existing
problem, in order to encourage actions to combat transnational corruption among states, and
to focus especially on prevention, detection and sanction of corruption in the civil service and
related activities. (BLOK, 2014, position 747).

Susan Rose-Ackerman (2001, p. 255), one of the most eloquent researchers on the sub-
ject, says that “the Convention requires a good degree of border cooperation and demands
from countries that prohibit and punish international bribes.”

Likewise, Brazil adhered to the guidelines in the Partnership for the Open Government or
OGP - Open Government Partnership, an initiative that brings together nations and civil society
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organizations in the search for the strengthening of democracies and in the fight against cor-
ruption, among others. (CGU, [2020b?]).

Therefore, from the international commitments assumed, there was a direction for Bra-
zil to start adopting new tools in the fight against corruption and other illicit acts, as well as
for the strengthening of constitutional democracy (COPETTI NETO, 2016, passim) and gover-
nance public.

Governance primarily originated at the corporate level, and was related to the historical
moment in which business organizations moved away from the classic management model by
the owner and moved to management by third parties, who were given the power and authority
for management. from the company. However, many times, the disagreements between these
new managers and the owners ended up generating conflicts of interest, so that each party
had as a motto to obtain the maximum of their own benefit. (TCU, 2014, p. 11).

It turns out that corporate governance is a diffuse concept, which should not necessarily
be applied solely and exclusively to business management, but that it can be used to preserve
the environment, such as environmental governance, as well as to combat bribery and corrup-
tion in the public service, in the case of public governance. (MAZALLI; ERCOLIN, 2018, p. 16
apud Alves, 2001).

Public governance, therefore, had its origin in the idea of corporate governance, and can
be understood as a system that defines the balance of power between citizens, government
officials, senior management, managers and employees, with the purpose of enabling the
prevalence of the common good over individual or group interests. (TCU, 2014, p. 17-18 apud
MATIAS-PEREIRA, 2010, adapted).

It turns out that the fiscal crisis of the 1980s demanded a new international economic
and political arrangement, with the intention of making the State more efficient. (TCU, 2014,
p. 13). This context promoted the discussion of public governance, which, according to the
International Federation of Accountants - IFAC, is governed by the principles of transparency
(openness), integrity (integrity) and accountability® (accountability). (IFAC, 2001, p. 20).

It is important to highlight that, in Brazil, several instruments emerged and continue to
emerge in the search for strengthening public governance, beginning in the 1990s, such as:
a) the Code of Professional Ethics of the Civil Public Servant of the Federal Executive Branch
(Decree 1,171 , of June 22, 1994); b) the Fiscal Responsibility Law (Complementary Law
101, of May 4, 2000); c) the National Program for Public Management and Bureaucratization
(GesPublica), instituted in 2005, revised in 2009 and 2013; d) Law 12.813, of May 16, 2013,
which provides for the conflict of interests in the exercise of the position or employment of the
Federal Executive Branch. (TCU, 2014, p. 15).

However, the definitions brought by Decree n°® 9.203 / 2017 BRAZIL, 2017, online) deserve
special mention, which provides for the governance policy of the direct, autarchic and foun-
dational federal public administration, which are basic and of fundamental importance for the

5 Inthis article, the term ‘accountability’ will be used as a translation of the original term in the English language accountability,
according to the TCU Governance Framework (2014, p. 13). This is because the translation of the term into Portuguese and its
definition are still the subject of doctrinal debate in Brazil. See CAMPOS, Anna Maria. Accountability: when can we translate
it into Portuguese? Public Administration Magazine, Rio de Janeiro, Feb./abr. nineteen ninety; Cf. DE PINHO, José Antonio
Gomes; SACRAMENTO, Ana Rita Silva. Accountability: can we translate it into Portuguese yet? Public Administration Maga-
zine, Rio de Janeiro, Nov / Dec. 2009.
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understanding of the Institute. According to item | of art. 2 of the federal regulations, public
governance is the set of mechanisms of leadership, strategy and control put in place to evalu-
ate, direct and monitor management, with a view to conducting public policies and providing
services of interest to society. The principles of public governance, in turn, under the terms of
art. 3rd, will be the responsiveness, integrity, reliability, regulatory improvement, accountability
and responsibility, as well as transparency.

Art. 4 of Decree n® 9.203 / 2017 (BRASIL, 2017, online) also establishes a series of guide-
lines for public governance, highlighting item V, which deals with the provision of incorporating
high standards of conduct by senior management to guide the behavior of employees. public
agents, as well as item VI, which has the need to implement internal controls based on risk
management, which should prioritize strategic preventive actions before sanction processes.

It should also be highlighted the definition provided in item Il of art. 5 of the aforemen-
tioned Decree (BRASIL, 2017, online), which provides for control as a mechanism of public
governance and which comprises structured processes to mitigate risks, aiming at the achieve-
ment of institutional objectives, in order to guarantee orderly, ethical, economic, efficient exe-
cution and effective of the organization’s activities, with preservation of legality and economy
in the expenditure of public resources.

In its article 19, Decree n°® 9.203 / 2017 expressly provides for the adoption of integrity
programs by the bodies and entities of the direct, autarchic and foundational public adminis-
tration:

Art. 19. The bodies and as entities of the direct, autarchic and foundational
administration, institution of integrity program, with the objective of promot-
ing the adoption of measures and institutional actions destined to the preven-

tion, detection, punishment and remediation of fraud and acts of corruption,
structured in the following axes:

| - commitment and support from senior management;

Il - existence of a unit responsible for implementation in the body or entity; Il
- analysis, assessment and management of risks associated with the integrity
theme; and

IV - continuous monitoring of the attributes of the integrity program. (BRASIL,
2017, online).

It is possible to understand, therefore, the relationship between compliance and public
governance, as the axes and guidelines of both are aligned and complement each other, as
Decree No. 9.203 / 2017 makes clear, as well as the purpose for which they are intended,
which it is the ethical and efficient fulfillment of the organization’s activities, the preservation
of legality and the reduction of risks to management. (BRASIL, 2017, online).

The importance of the relationship between public governance and the axes of compli-
ance programs can also be highlighted by understanding organizations such as the Indepen-
det Commission for Good Governance in Public Services - ICGGPS, the World Bank and the
Institute of Internal Auditors - IIA, who understand that , in order to better serve the public
interest, it is essential that ethical behavior, integrity, responsibility, commitment and transpar-
ency of leadership is guaranteed, as well as that: a) corruption is controlled; b) that a code of
ethics and conduct is effectively implemented; c) observing and ensuring that organizations
adhere to regulations, norms, codes and standards; d) that communications are transparent
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and effective; e) that interests are balanced and effectively cover stakeholders (be they citi-
zens, users of services, private initiative or shareholders. (TCU, 2014, p. 13).

The provision of high standards of conduct for members of management, as well as the
existence of control mechanisms to reduce risks and the consequent implementation of inter-
nal controls are fundamental, therefore, in the construction of effective public governance.
These are also pillars of compliance programs, as seen previously, and must be implemented
to improve public governance.

Having presented such concepts, the effectiveness and importance of public compliance
programs should be analyzed, more specifically at the municipal level, as well as what are the
basic guidelines for their implementation, so that one can move towards a more ethical and inte-
gral public administration that is in accordance with the precepts of better public governance.

3. COMPLIANCE PROGRAMS AT THE MUNICIPAL
SCOPE AND THE GUIDELINES OF THE CGU

Once the remarkable link between public governance and compliance has been demon-
strated, it is important to highlight how the work of the Comptroller General of the Union - CGU
has been fundamental in the process of expanding these institutes in the municipalities, as
well as for their improvement.

Based on initiatives such as the Transparent Municipality Collection, the agency proposes
to Municipalities from suggestions for regulation via the Decree of the Anti-Corruption Law
(Law No. 12.846 / 2013) to guides for strengthening management, as well as guidelines for the
implementation of municipal corregidor offices. (CGU, 2017, online).

The role of the Comptroller General of the Union - CGU in the application of the anti-cor-
ruption law is crucial, since, without a doubt, it is the body that has the best structure and is
most skilled for this function, since it has the competence and training to do so., as well as the
fact that its employees have experience and knowledge of what is effective compliance, hav-
ing participated in international forums and groups, including the Organization for Economic
Cooperation and Development - OECD. (BLOK, 2014, position 1213).

Specifically in the How to Strengthen Your Management Guide, the agency guides munici-
pal entities and public bodies especially to: 1) regulate the Anti-Corruption Law at the munici-
pal level; 2) register the agency or public entity in the Integrated Registration System of the
National Registry of Inidonous and Suspended Companies - CEIS and in the National Registry
of Punished Persons - CNEP; 3) to encourage the adoption of integrity programs by legal enti-
ties that relate to their agency or entity and 4) to promote training, in order to ensure that public
servants or managers are aware of the legislation. (CGU, 2017, online).

Such steps are basic in order to consolidate the basis of public governance. This occurs
since without the regulation of the anti-corruption law in the municipality, (1st step of the
guidance of the CGU in the How to Strengthen Your Management Guide), this entity will not be
able to repress any wrongdoing committed. The regulation establishes the legal norms and
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expands the ways in which the public administration can adequately inspect and punishillegal
and unethical conduct.

The municipal manager must also include the public entity and its bodies in the registers
of the National Register of Inidonous and Suspended Companies - CEIS and in the National
Register of Punished People - CNEP (2nd step of the guidance of CGU in the Guide for Strength-
ening Management) so that punishments derived from the regulations of the Anti-Corruption
Law can be included in the national system.

The application of the law will also require training from the municipal public administra-
tion and bodies prepared to exercise this function. The creation of a body, such as an Internal
Affairs Unit, for example, may make it responsible for spreading knowledge, by promoting
training and qualification for public servants, so that they are aware of the law and are pre-
pared to apply it, as recommended by the Comptroller. -General of the Union in the 4th step of
the guidance in the How to Strengthen Your Management Guide. (CGU, 2017, online).

Regarding the adoption of integrity programs by legal entities that relate to the municipal
entity, the third step of the guidance of the Comptroller General of the Union - CGU in the Guide
for Strengthening Management, these can be encouraged through the mandatory adoption of
a program compliance within the scope of public contracts, which, due to their relevance, will
be highlighted in the following chapters of this article. (CGU, 2017, online).

It is also essential, for the effectiveness of compliance programs in public administration,
the adoption of codes of conduct, whose function is essential for the formation of a culture of
compliance with the rules. These codes must cover different situations of daily life, but they
must have effective reporting channels that protect the identity of the whistleblowers, so that
no type of reprisal against them occurs (CARVALHO et al., 2019, p. 648). The Federal Govern-
ment, for example, adopts the Code of Conduct of the High Federal Administration, in which it
seeks to ensure the high standard of ethical behavior of its employees, which can guarantee
the smoothness and transparency of the acts practiced in the conduct of public affairs. (BRA-
SIL, 2000, online).

In addition, when defining what conducts are prohibited, it seeks to guarantee public
agents greater security by indicating the limitations of their acts, as well as giving control bod-
ies within the municipal public administration the basis for investigating potential practices
that are not permitted.

The code of conduct must, therefore, establish how the agent should behave, as well as
the companies that relate to the municipal power, imposing, properly, the policies aimed at
these fundamental participants in public-private relations. However, codes of conduct will only
be effective if they really reflect what happens within the administrative scope, with empha-
sis on the joint need for a whistleblowing channel, which plays a fundamental role for the
effectiveness of the rules described therein and the integrity program itself. (CARVALHO et al.,
2019, p. 650).

The role of the whistleblowing channel is essential, as it will be the one who will receive
reports of possible acts of corruption, unethical conduct or practices that violate the code of
conduct, which can take place through one or more systems, such as the telephone, and -mail,
internet or intranet.
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Care should be taken to ensure that the whistleblowing channel does not alienate poten-
tial employees concerned about some type of reprisal in the municipal public sphere, such as
the opening of disciplinary administrative proceedings, which would probably discourage the
reporting of irregularities.

Therefore, it is also important to create mechanisms to protect whistleblowers that seek
to make the whistleblowing channel effective, in order to guarantee its real applicability and
functioning. In this sense, there is the example of Decree No. 10.153 / 2019, from the Federal
Government, which establishes safeguards for the protection of whistleblowers and irregu-
larities against the federal public administration. (BRAZIL, 2019, online). Such a safeguard is
essential, as it would be useless to have the best reporting channel available, but that behind
it there are no adequate measures to safeguard the whistleblower, placing him at the mercy of
possible retaliation.

As demonstrated, whether based on legal regulations or the guidelines of the Federal
Comptroller General - CGU, there will only be real effectiveness of a compliance program,
based on public governance, at the municipal level, if its implementation is real, so that it must
have the necessary mechanisms so that there is effectiveness on the material plane. To this
end, in addition to regulating the anti-corruption law, municipalities must include companies
in the registers of the Integrated Registration System of the National Registry of Inidonous
and Suspended Companies - CEIS and in the National Registry of Persons Punished - CNEP,
as well as promoting the training of agents public, elaborate a code of conduct and establish
a denouncement channel, in addition to including rules regarding the adoption of compliance
programs by companies that relate to the public administration, which will be analyzed below.

4. THE REQUIREMENT FOR COMPLIANCE
PROGRAMS FOR PUBLIC CONTRACTING

The requirement for the adoption of compliance programs by companies that report to
the public administration, especially in the hiring processes, arose at the initiative of the State
of Rio de Janeiro (Law No. 7.753 / 17) and the Federal District (Law No. 6.112 / 18). Innovation
has multiplied and is already adopted by other states of the federation, as well as expanded to
several Brazilian municipalities®.

In this sense, it is important to analyze compliance in the scope of public procurement,
to report how the initiatives of state entities have been reproduced by the municipalities, as
well as to highlight the importance that these entities comply with the recommendations of
the Comptroller General of the Union - CGU so that, based on the correct formulation of the
programs, greater effectiveness is guaranteed to municipal public governance.

6 See Bill no. 16/20 of Cascavel-PR, which establishes a series of requirements for contracting with the Government.
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4.1 CONTEXT

As portrayed, the fight against corruption and other illicit acts, through public governance,
has left the sphere of the Federal Government to expand to the States and Municipalities, so
that many already demand that companies or organizations that relate to the public power
implement programs compliance.

Discussions arise in the doctrine regarding possible unconstitutionality biases that the
rules for the requirement of compliance programs in public tenders and contracts could bring.
(CASTRO; ZILIOTTO, 2019, p. 22).

The requirement for compliance in contracting is not unconstitutional, since it does not
conflict with the provisions of item XXI of art. 37 of the Constitution of the Republic, nor with
the rules established by the General Bidding Law (No. 8.666 / 1993), but which, in fact, comple-
ments them, in line with the needs of each entity. (CASTRO; ZILIOTTO, 2019, p. 43).

It so happens that the Constitution of the Republic, in its article 37, defines the principle of
morality as the governor of administrative activity. Federal Law No. 8.666 / 1993, related to bidding,
brings, in the same way, in its article 3, the principle of morality as one of the pillars of the adminis-
tration. The norm establishes, in the same sense, that the promotion of sustainable national devel-
opment is one of the objectives of the bidding. (CASTRO; ZILIOTTO, 2019, p. 25-26).

Part of this reasoning arises from the fact that it is possible for the State to develop social
policies of public interest, even in hiring, as long as authorized by the legal order. (GUIMARAES;
REQUI, 2018, p. 207).

It happens that, since administrative law is responsible for conducting public action and
for establishing the standards within which the public power must act towards the purpose
guided by the Constitution, it is of fundamental importance that it be delimited with a plurality
of themes that it seeks to ensure effective performance. (DIAS; COIMBRA, 2019, p. 4).

In the case of tenders, however, care must be taken that there is no offense or obstacle to
participation in the competition, which would disrespect the provisions of item XXI of Article
37 of the 1988 Constitution.

There is no violation if the requirement does not address the qualification condition, which
would lead to unconstitutionality, but rather a contractual obligation, so that compliance pro-
grams should only be required in the third phase of contracting, that is, in the execution of the
administrative contract. (DE CASTRO; ZILIOTTO, 2019, p. 44).

In turn, such defects can only be properly analyzed on a case-by-case basis, in each leg-
islation, based on a careful observation and the semantics of the legal wording. (LOSINSKAS;
FERRO, 2019, p. 671).

What the requirements of integrity programs in public procurement intend, in fact, is to
reduce risks to the public administration, especially in relation to economic losses derived
from corruption, such as collusion or cartels. (GUIMARAES; REQUI, 2018, p. 208).

Thus, the movement of state and municipal entities against illicit acts such as corruption
and other deviations is shown to be positive, especially when demanding integrity programs
that combat unethical or illegal conduct, precisely when aiming at their reduction and, at the
same time, in the search to implement the guiding principles of public administration, namely

MERITUM MAGAZINE ¢ v.15 ¢ n.4 * p. 202-218 * 2020

211



MERITUM MAGAZINE ¢ v.15 ¢ n.4 * p. 202-218 * 2020

212

Pablo Esteban Fabricio Caballero

legality, impersonality, morality, publicity and efficiency, as provided for in article 37 of the
Constitution of the Republic. (BRASIL, 1988, online). At the same time, the initiatives comply
with the recommendation of the Comptroller General of the Union in item 3) of the How to
Strengthen Your Management Guide (CGU, 2017, online), which is to encourage the adoption
of integrity programs by the legal entities that are related with your organ or entity, as previ-
ously seen.

It is certain, in any case, that state and municipal laws have taken the legal initiative to
demand compliance programs for public contracts in order to improve public governance.
(LOSINSKAS; FERRO, 2019, p. 671).

Consequently, it is interesting to verify how the requirement for compliance programs in
public tenders and contracts has been made and how it can be improved, so that, in the end,
the initial purpose is reached, that is, the search for the reduction of acts corruption and other
illicit acts in the public administration.

4.2 THE DEMAND CRITERIA IN THE STATES AND
THEIR GROWTH IN THE MUNICIPALITIES

To date, there is no federal regulation that requires private organizations to implement
compliance programs for public procurement, so that state laws are the main points of refer-
ence for municipalities.

Currently, at least seven states have laws or decrees that oblige contractors with the pub-
lic administration to establish a compliance program. (DE FARIA; CHIZZOTT], 2020, online).

Despite the fact that the State of Rio de Janeiro (2017, online) was a pioneer in Brazil,
since Law 7.753 / 17 has made compliance programs mandatory for companies that have rela-
tions with the public administration, it matters here, to analyze the rules of the Federal District,
especially due to the mixed nature of state and municipal entities, the latter as the focus of this
article, not with the aim of exhausting it, but merely to exemplify the criteria adopted by it.

As of Law No. 6.112 / 18, the Federal District (2018, online) established the mandatory
integrity programs for hiring, for all spheres of power, as long as the values are higher for
hiring in the price taking modality, which is provided for in Law 8.666 / 1993, and provided
that the contract has a term of more than 180 (one hundred and eighty) days. (DE CASTRO;
ZILIOTTO, 2019, p. 37). Initially, the standard predicted that the values would be equal to or
higher than the bidding in the price taking modality, estimated between R $ 80,000.00 (eighty
thousand reais) and R § 650,000.00 (six hundred and fifty thousand reais), even though form
of electronic trading. However, after a legislative change in 2019, the Federal District regula-
tions (2018, online) started to provide that the obligation would apply to amounts greater than
R $ 5,000,000.00 (five million reais).

It is important to note that the district regulations also provided for the methodology for
evaluating compliance programs, by emphasizing that facade programs or scham programs,
those that are merely formal but that, in fact, are ineffective to reduce, will not be accepted.
the risk of harmful acts against the public administration provided for by law. (CARVALHO;
VENTURINI, 2018, online).
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Well, from the example of the Federal District rule, it is noted that the municipal entity
must define, at least, the following criteria: a) the minimum contract term, b) the minimum
contract value and c) how it will take place the evaluation of compliance programs.

This is because the establishment of a compliance program is complex, often requiring a
term longer than one hundred and eighty days, as provided by the Federal District Law (2018,
online). The municipality that intends to regulate the compliance requirement for public pro-
curement must, therefore, take this criterion into consideration, under penalty of many com-
panies accelerating the establishment of these programs to meet the contractual deadlines,
without considering, in fact, their real effectiveness or adequacy, creating real scham programs.

In the case of the evaluation of compliance programs, especially in the requirements after
the conclusion of the contract, the evaluation method, which can take place through certifica-
tions, aims to ensure that the public authorities are truly effective, in order to avoid, precisely,
a scham program.

The central element of the debate in favor of evaluating compliance programs through
certification is based on the fact that, when evaluating these programs, it may prove exces-
sively difficult for the public administration to do so with the appropriate technical analysis.
It happens that, for many times, there are no public agents prepared in sufficient numbers to
be able to fulfill this role. It is for this reason, too, that the municipal bodies charged with the
control of the anti-corruption law and the inspection of contracts must have trained and quali-
fied civil servants, as recommended by the Office of the Comptroller General in item 4) in its
Management Strengthening Guide, which is to promote training, in order to ensure that public
servants or managers know about the legislation. (CGU, 2017, online).

It is important to note that, to date, there is no regulation or reference of which, or which,
would be the most appropriate certifications, which is under debate before the Government'’s
doctrine and bodies.

Certification widely recognized internationally is ISO 37001, which deals with anti-bribery
management systems, approved in 2016 with the participation of Brazil, through the Brazilian
Association of Technical Standards. (ABNT, 2017, p. 6). In turn, the Empresa Pro-Etica initia-
tive, of the Comptroller General of the Union (CGU, [2020a?], Online), which consists of promot-
ing the voluntary adoption of integrity measures by companies, through public recognition of
those who, regardless of size and industry, they are committed to implementing measures
aimed at preventing, detecting and remedying acts of corruption and fraud.

Obviously, the question of evaluation centrally covers the entire functioning of the compli-
ance program and the reduction of risks for the public administration. Therefore, if adopted, it
is essential that the evaluation method is adequate, and that this is provided for in the law or
in specific municipal regulations.

Still, it must be considered: what is the reasonable value for the compliance requirement?
This may be the most difficult question to answer. For this, it seems more reasonable that it is
appreciated, by the regulating municipality, what would be the appropriate value according to
the local reality, as well as the companies that negotiate with the entity. The importance of this
consideration is fundamental, as it does not seem balanced to require a robust compliance
program from a company that contracts for low amounts, which can lead to distortions in bid-
ding processes and the elimination of competition. The size and specifics of the legal entity
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must be considered, in order to avoid misrepresentations, as also provided in § 1 of article 6
of the Federal District rule. (2018, online).

Therefore, based on the state regulations and their improvements, there have been many
initiatives by the municipal executive and legislative branches regarding the requirement for
such programs. Cities of relevant importance in their states have joined projects to implement
public compliance. The cases of Jaragua do Sul / SC (2019, online) are cited as an example,
through Decree n°® 12.533, Foz do Iguacgu / PR (2019b, online), by Municipal Law n° 4.832 and
Ponta Grossa / PR (2019, online), by Decree n° 15.520.

Regarding the requirement for compliance programs to contract with management, there
was adoption by the city of Vila Velha - Espirito Santo (2018, online), with Law No. 6,050. In the
city of Foz do Iguagu / PR (20194, online), there is already a bill in this regard (Bill 172).

It is possible to verify, from all these initiatives, that the intention in adopting compliance
programs is really to establish a means for changing public governance and corporate culture,
and it is expected that the growing rejection of corruption and other irregularities in the public
sector will continue to inspire various initiatives and bills in many of the 5.576 Brazilian munici-
palities (IBGE, 2017, online), in order to follow the trend towards adapting to the best public
governance standards based on the creation of adequate compliance programs.

5. FINAL CONSIDERATIONS

It is notable that the innovations introduced in recent years to the country’s legal system,
as well as international commitments assumed by Brazil, seek to promote the dissemination
of ethics and integrity, both in the public and private sectors.

It is from this new conjuncture that public governance arises, supported by compliance,
which has been presented as an essential mechanism in the construction of a new public gov-
ernance, more ethical and efficient, not only as good practice, but as a need that goes to the
meeting of the administrative principles established by the constitutional order.

Compliance programs seek to reduce the risks of wrongdoing for the public administration,
such as acts of corruption and other deviations in licenses, public contracts, among others.
Therefore, such initiatives have been replicated. Within the scope of the Union, the important
guiding role of the Comptroller General of the Union - CGU is noteworthy. It is extremely impor-
tant, as recommended by this body, that the municipalities regulate the anti-corruption law
at the municipal level, register the body or public entity in the Integrated Registration System
of the National Register of Incumbent and Suspended Companies - CEIS and in the National
Register of Punished People - CNEP , encourage the adoption of integrity programs by legal
entities that relate to their agency or entity and promote their training, in order to ensure that
public servants or managers are aware of the legislation. In this sense, the tools of the com-
pliance programs at the municipal level must be applied together, as true pillars, because this
way there will really be a possibility for public governance to be implemented.

Special emphasis is given to the fact that several States have required compliance pro-
grams in private companies to be mandatory in order to participate in public contracts. This
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is mainly due to the fact that public contracts are more susceptible to illegal or unethical con-
duct, so that it has received special attention.

It was clear, therefore, in the present work, that the adoption of compliance and its tools in
the search for the effectiveness of public governance in the municipal public administration is
fundamental and positive, presenting itself as an essential and indispensable mechanism so
that greater ethics and efficiency in the public sphere.

Therefore, it is not possible to dissociate the search for a more integral public governance
that intends to be effective from compliance, as this is an essential tool in the pursuit of the
objectives that should be pursued by management, according to the principles present in the
legal order. The adoption of compliance programs thus constitutes an essential role for public
governance, and must be replicated in order to achieve a more complete and effective admin-
istration for the benefit of society.
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ABSTRACT

In this research, the concept of consumer as a minority and vulnerable group will be presented in relation to
the advertisements that are presented to him daily via social networks and other means of communication
through artificial intelligence. Artificial intelligence checks people’s consumption patterns and uses this infor-
mation to reproduce ads that are supposed to be in the consumer’s interest, which can lead to a violation of
their personality rights, such as intimacy, privacy, among others. The research used the hypothetical-deduc-
tive method, analyzing the existing doctrines on the subject, as well as scientific articles and jurisprudence.

Keywords: Artificial intelligence. Personality rights. Right to privacy.

RESUMO

Nesta pesquisa apresentar-se-a o conceito de consumidor como minoria e grupo vulnerdvel em relagcdo aos
anuncios que lhe sdo apresentados diariamente via redes sociais e demais meios de comunicagdo por meio
da inteligéncia artificial. A inteligéncia artificial verifica quais sdo os padrées de consumo das pessoas e utiliza
essas informagdes para a reproducdo de anuncios que sejam, supostamente, do interesse do consumidor, o
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que pode levar a violagdo de seus direitos da personalidade, como intimidade, privacidade, dentre outros. A
pesquisa se utilizou do método hipotético-dedutivo, analisando as doutrinas existentes acerca do tema, bem
como artigos cientificos e jurisprudéncia.

Palavras-chave: Inteligéncia artificial. Direitos da personalidade. Direito a privacidade.

1. INTRODUCTION

This present work will address the concepts about artificial analytical intelligence and
how they influence the consumer’s behavior, which is seen as a vulnerable group.

Initially, this work will approach the consumer as a vulnerable group and their legal protec-
tion in the country, - since consumers are the most impacted group by artificial intelligence in
relation to advertisement - to then, deal with the concepts of artificial intelligence, analytical
and algorithmic, including predictive analytical intelligence, which in turn has the function of
generating reports with the consumption pattern of the user of social media and other shop-
ping sites.

Later on, the Brazilian legislation on the subject will be analyzed, as the erosion of per-
sonality rights and the violation of personality rights, such as: honor, image, voice, intimacy,
privacy, among others..

The research intends to cover the theoretical field, analyzing the existing subject’s bibli-
ography, like specialized legal journals, foreign doctrine and the jurisprudence applied to the
proposed discussion.

Therefore, the hypothetical-deductive approach method will be adopted, based on the
hypotheses that will be raised throughout the research. Afterwards, the hypotheses will be
taken to the confrontation with the facts, and with the analysis of some current jurisprudence
that deals with artificial intelligence and personality rights.

2. THE CONSUMER AS A VULNERABLE GROUP

The consumer is considered as a vulnerable group due its need of protection towards
the large companies and mercantile conglomerates. The Consumer Defense Code brings the
concepts of hypo-sufficiency and vulnerability, this way the person is protected in cases where
the consumer relationship is characterized.

Initially, minorities and vulnerable groups should be conceptualized and differentiated;

Vulnerable groups: there is no identity, a common trait between individuals as
a factor that attracts them; they are groups composed by society in general.
For example, consumers, litigants, unions, the disabled, the criminal accused.
It is understood that they are individuals susceptible to being hurt, offended
or attacked. (SENGUIN, 2017)
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The minority would be a sort of vulnerable group, subdivided into several others, such
as ethnic, racial, religious, sexual, forestry, handicapped, women, children, among others.
(PEREIRA SIQUEIRA, CASTRO, 2017)

There are some elements that are common when conceptualizing “minorities”, such as:
the fact that it is considerable or a high numerical group; as well as the existence of a non-
domination’s position, and a subjective bond of solidarity among its members. Minorities exer-
cise a influence position in society because they are part of an expressive numerical group
despite being called “minorities”. (BRANDI CAMARGO, 2013, p.49)

Minorities are characterized as groups of non-dominance or disadvantage in relation to other
groups and may receive discriminatory treatment by the majority. (CHAVES, 1970, p. 149-168)

They also feature the organization of social movements in order to participating in govern-
ment political decisions. Vulnerable groups, on the other hand, articulate social acceptance.
Thus, the actions developed by vulnerable groups are set without a second plan, lacking state
protection. (BRANDI CAMARGO, 2013, p.49)

The 1988 Constitutional System is an open list of fundamental rights, this derives from
the axiological normative principle of the dignity of the human person. The concept of these
rights enshrined in art. 5 points to the existence of positive rights in other parts of the consti-
tutional charter and also in international treaties. (SARLET, 2012, p. 69-71)

The Constitutional text considered solidarity, citizenship, the dignity of the human person,
the political pluralism and social values of work and free initiative as the foundations of the
Federative Republic of Brazil. Thus, the fundamental principle of citizenship and the dignity
of the human person must be analyzed according to the project of society, the State and the
Law, which the Federal Constitution sought to consolidate, bringing the positivation of several
fundamental rights not only in its Article 5, but also throughout the Constitution. (COPETTI
SANTOS, 2013)

Consequently, the fundamental principles described above have their meaning built from an
amplification of the constitutional axiological complexity, composing a democratic framework
of law that unites several fundamental rights and protects minorities and vulnerable groups.

There are mechanisms in the Federal Constitution to instrumentalize a pluralist society.
It is seen that art. 3, inc. IV, provides that the fundamental goals of the Federative Republic of
Brazil are to promote the good of all, without prejudice of origin, race, sex, color, age and other
forms of discrimination. Thus, the Federal Constitution provides for various forms of protec-
tion for minorities and vulnerable groups, and in the case of this work, consumer protection.

With the promulgation of the Federal Constitution, the minorities’ demands were estab-
lished in the constitutional text, culminating in several infraconstitutional norms so that “they
could receive such a historical political movement and materialize, in a more effective and ana-
lytical way, the guardianship to more particularized and less universal social goods. (COPETTI
SANTOS, 2013)

Some legal predictions on consumer protection in the Federal Constitution are brought to
the understanding of this work. Article 5, inc. XXXII foresees the obligation of the State in the
defense of the Consumer, as well as the responsibility of the Union, the States and the Federal
District to legislate, concurrently, on consumers right. Art. 150 foresees measures for the con-
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sumers to be enlightened about the taxes that are applied on goods and services. Finally, art.
170 concerns the economic order, observing the principle of consumer protection.

One of the principles that regulate the Consumer Defense Code is the principle of protec-
tion and necessity: “Article 1 This code establishes norms of protection and defense of the
consumer, of public order and social interest, under the terms of articles 5, item XXXIlI, 170,
item V of the Federal Constitution and article 48 of its Transitional Provisions”. There is also
provision for consumer vulnerability, as provided for in art. 4, inc. | of the CDC.

What justifies the existence of this law is the need for consumer protection when purchas-
ing products and services, in which it requires State intervention in front of the scope of the
market. The State must intervene as a way of protecting the consumers, so that they aren’t
harmed and has their individual rights and guarantees respected. (NUNES, 2013, p. 177)

Claudia Lima Marques says that the Consumer Defense Code’s system harmonizes with
postmodernity, as it seeks to give effectiveness to human rights, such as the rights of the dif-
ferent, the weakest and the consumer in the current market. (MARQUES, 2010)

Being vulnerable means being subject to or in danger of being damaged. The basic State
has the policy of protecting the vulnerable, and it is accepted by all of society. Therefore, the
protection of vulnerability is inspired by the principle of justice.

Vulnerability can be divided into two approaches: the first is related to the basic vulnerabil-
ity that is intrinsic to the human being and the second are those circumstantial vulnerabilities.
This second form is also called derived vulnerability, and it is configured as a state of predispo-
sition to suffer more damage. The derivative or secondary type will have specified causes, and
the vulnerable subjects must be tutored, in which the State promotes forms to remove what
leave them unprotected. (KOTTOW, 2013, p.74-75)

The sense of acquired vulnerability is that the individual has increased susceptibility to
harm. Individuals will be vulnerable when they do not possess what is fundamental to them,
having rights reduced, suffering from unmet needs, making them fragile and predisposed to
suffer damages. The resulting vulnerability is susceptible to negative actions that are carried
out by the strongest, causing damage by inattention, negligence and malice, which destines
the vulnerable to suffer the damage, requiring more discussion about the state in which the
subject is. (KOTTOW, 2013, p.35)

Due to their vulnerability in the consumer market, the consumer needs greater State’s
protection. The natural person who buys products and services is in a fragile situation in
economic, technical and several other aspects. The person’s fragility is analyzed through the
nature of the activity in which they acquires their product or service, and not their own charac-
teristics. (BESSA, 20009, p. 35)

The consumer is the fragile part in the various legal relationships established in the con-
sumer market. This way, the consumer needs differentiated treatment in the relationships that
are established with the supplier, as a way to densify the principle of isonomy, foreseen on the
Federal Constitution. The consumer was the only economic agent to be included in the list of
fundamental rights in Article 5 of the Federal Constitution, and this is part of the implementa-
tion of the constitutional principle of equality, of unequal treatment to unequal ones, which



Forms of artificial intelligence and the impacts on consumer patterns and the protection of personality rights

aims at material and momentary equality for a subject with different rights, the vulnerable and
weakest one, which is the consumer. (MARQUES, 2010, p.384)

Consumer protection is provided for in art. 5 of the Federal Constitution, inc. XXXII, in the
general principles of economic activity, art. 179, inc. V, and in art. 48 of the Transitory Constitu-
tional Provisions. This defense has been elevated to an eminent position of fundamental right,
and is attributed to it as a structural principle of the legal order. The protection that is given to
the consumer by the legal order should be studied as part of a broader tutelage, which is that
of the human personality.

The vulnerability and fragility of the consumer in the market are the purpose of the CDC's
existence, it can be affirmed that vulnerability is the starting point of any general theory of
consumer law, and it is much greater than just the reflection of inequality that there is between
consumer and supplier, as it encompasses other countless aspects, such as the lack of infor-
mation about what one buys, the maneuvers of entrepreneurs to fraud the competition, the use
of abusive marketing, among others. (BESSA, 2009, p. 42)

Therefore, when analyzing a case that discusses the application or not of the CDC, one
must evaluate the vulnerability of the said consumer under five different approaches, which
are: the factual, technical, legal, informational and psychic vulnerability. And these aspects
should serve as criteria for solving the hard cases on the incidence of consumer law.

The concept of what the consumer is, should be used for issues involving civil liability for
the product or service provided addiction, and for disregarding the legal personality. Other sub-
jects that are related to the civil law are ruled by the concepts of consumer and its equivalents,
in which the activity of the consumer market stands out much more than the subject damaged
by the activity.

Leonardo Roscoe Bessa explains that one of the problems of fitting some difficult cases
in the concept of consumer is that very often the art. 292 of CDC is ignored, which in turn brings
the concept of equivalent consumer. (BESSA, 2009, p. 58)

Another point that makes it difficult to frame the CDC in difficult cases is the division of
the law, in which the matters discussed are divided by topics, without internal dialogue, since
the law provided for is linked to the principles guidelines of articles 4 and 6.

Thus, the division of the law by topic does not mean that there is thematic division. In order
to have a fair understanding, it is necessary to analyze the articles disposed by the own law
under different concepts of what is consumer. So, the recommendation to be made is to use
a hermeneutic guideline: the subject’s vulnerability for the difficult cases. (BESSA, 2009, p. 59)

In difficult cases the vulnerability of the consumer must be analyzed in the specific case,
in order to reach the conclusion that the CDC should or shouldn’t be applied

In these cases the theory of in-depth finalism applies, Claudia Lima Marques says that
“the more solid and in-depth the finalist interpretation, the more important will be the applica-
tion of legal equations and the notion of vulnerability. (MARQUES, 2010, p.353)

3 Art. 29 For the purposes of this Chapter and the following, all persons, determinable or not, exposed to the practices set forth
in it, shall be treated as consumers.
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The Federal Constitution, by providing on the principle of human dignity and personality
rights, also ends up protecting the consumer, who is a person, and is exposed to the con-
sumer market.

The CDC begins to guard with greater caution the subject’s existential and patrimonial
interests, in view of the activities that are developed in the market. If the caput of art. 4 of the
CDC provides for the service to consumers, respecting their dignity, health, etc., and art. 6
reinforces the duty of the State to protect the life, health, and safety of the consumer, it is clear
that this refers to the general clause provided in the Federal Constitution to protect the dignity
of the human person. (BESSA, 2009, p. 60-61)

The use of various technologies on the market, such as the use of social networks, appli-
cations for editing images and videos, voice recognition, and data storage has as its main
purpose the provision of services, and must have its relationship protected by the Consumer
Defense code.

The interpretation of consumer law should not be done in a philological or literal way, so
that it reduces to the quality of a product or service everything that is related to consumption
relationship. This is not the purpose of the law. Its purpose is to protect the consumer who is
the hypossufficient and vulnerable part of the relationship. Claudia Lima Marques says that
the concept of final recipient is interpreted in accordance with the theory of in-depth finalism,
and the CDC should be applied in the cases mentioned above. (MARQUES, 2006)

The Consumer Defense Code was born to protect the one in a situation of inequality
towards the supplier of products or services, the vulnerable. Given the above, it can be said
that Internet users, social networks and other applications are vulnerable, also being char-
acterized as consumers. Thus, it is understood that the Consumer Defense Code should be
applied to relationships involving users of applications and software, blogs, websites, and the
like, given the vulnerability they find themselves in. It should be emphasized that even with the
existing laws about the Internet, such as law 12.965/2014 and law 13.709/2018, if they aren’t
enough to protect the user, the Consumer Defense Code should be used as an effective way
to protect those people.

3. ARTIFICIAL INTELLIGENCE

Artificial intelligence (Al) is present in the everyday life of any society, and began to be
developed in 1950 at Dartmouth Summer Research Project on Artificial Intelligence at Dart-
mouth College, Hanover, New Hampshire, USA. (SILVA, 2019, p. 13)

In the 20th century artificial intelligence received more attention by researchers, in which
Alan Turing began research to establish a computational intelligence. In 1950 the author pub-
lished his article dealing with the “imitation game”. In this work, Turing proposes a game based
on divination, analyzing if such premise could be applied to computers. In his article the author
researched the nature of thought and verified whether machines are capable of gathering
knowledge. (TURING, 1950, p. 433-460)
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The test consists of questions and answers, in which a interrogator (human) asks the
questions to two hidden entities. One is a computer and the other a human being. The com-
munication between the players is performed indirectly, and the interrogator cannot directly see
who the entities are. Through the answers obtained, the interrogator will try to find out which
of them is human. (TURING, 1950, p. 433-460) In 2012 a computational engineer was able to
prove the Turing test by convincing the judges of a game that artificial intelligence was human®.

Artificial intelligence manipulates and stores data, but it also performs other functions
that need more knowledge and deepening. The treatment of the data obtained includes the
aptitude for “new knowledge or relationships about facts and concepts from the existing
knowledge and use methods of representation and manipulation to solve complex problems”.
(SILVA, 2019)

The Al helps the human being in the execution of countless daily activities, besides allow-
ing the optimization and acceleration of daily tasks. Thus, it can be conceptualized as follows:
[..]is the set of logical routines that, applied in the field of computer science,
allows computers to dispense with the need for human supervision in deci-
sion making and interpretation of analog and digital messages. This is pos-
sible given the system’s ability to adapt itself to human needs, through the use
of data from past experiences stored in memories, making decisions with a
minimum of “free will”. (TOMASEVICIUS FILHO, 2018)

Automation is not the same as artificial intelligence, despite using similar principles.
However, automation does not have the capacity to adapt to new realities, not interacting with
the new or the unexpected. (TOMASEVICIUS FILHO, 2018)

One of the most useful ideas that emerged from research is that facts and
rules (declarative knowledge) can be represented separately from decision
algorithms (procedural knowledge), having a profound effect both on how sci-
entists approached problems and on engineering techniques to produce intel-
ligent systems. By adopting a particular procedure or the inference machine,
the development of an artificial intelligence system is reduced to obtaining
and coding rules and facts that are sufficient for a certain domain of the prob-
lem, whose process is called knowledge engineering. (SILVA, 2019,p.15)

While the computers were not linked by the Internet, each of the machines had limited pro-
cessing capacity, according to the memory contained in the device. However, with the improve-
ment of computer programs, applications and software, the capacity of data processing and
artificial intelligence work has gained new horizons. (TOMASEVICIUS FILHO, 2018)

Al goes beyond the technology’s concept, it is translated into the structural means of
communication of today’s society. This cyber intelligence is present in social relations, jobs,
leisure, communication and relationships. In this way, it can be affirmed that society has
become a network. (AZEVEDO, 2015)

Patricia Peck Pinheiro explains that digital law was born from the evolution of law itself,
here it covers fundamental principles and inserts new institutes in other branches of law, such
as civil law, copyright, business, commercial law, among others. (PINHEIRO, 2014, p.56)

4 TERRA. 26.set.2012. Available at https://www.terra.com.br/noticias/tecnologia/robos/robo-confunde-humanos-e-passa-no-
teste-de-turing-pela-1-vez,95188947c52ea310VgnCLD200000bbcceb0aRCRD.html. Acess in: 05 maio 2020

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 219-235 ¢ 2020

225



MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 219-235 ¢ 2020

226

Jaqueline Silva Paulichi

It is important to remember that there is currently a certain technological dependence
that affects the whole society, from small companies to governments and large institutions.
Consequently, business relationships migrate to the Internet, which can generate risks to those
involved in relation to the security of the transaction that is carried out

In this picture, the possibility of visibility of the current world also brings the
risks inherent to accessibility, such as information security, unfair competi-
tion, plagiarism, sabotage by hacker, among others. Thus, at the same speed
of the network’s evolution, due to the relative anonymity provided by the Inter-
net, there is an increase in crimes, complaints due to violations of the Con-

sumer Defense Code, infringements to intellectual property, trademarks and
patents, among others. (PINHEIRO, 2014, p.56)

Hence, it can be affirmed that artificial intelligence is constantly expanding, both in its
initial concept and in its processing and knowledge capacity. In short, the engineering of arti-
ficial knowledge depends on the analysis of facts and rules, in order to create a pattern and
consequently an intelligent system.

3.1 ALGORITHMS AND ANALYTICAL INTELLIGENCE

There are several forms of intelligence known as artificials and one of them is analytical
intelligence that performs analysis of previously captured data and then elaborates a report
transforming this data into standardized information.

Based on this captured data and standardized information this intelligence is able to use
this information to return to the user, for example, advertisements for products and services
that this user has previously shown interest in. “Analytical intelligence directs mental pro-
cesses to problem solving and decision making”.(MIRANDA, 2012)

Algorithms are used as a means of controlling human behavior in relation to the Inter-
net. Thus, dealing with artificial intelligence is not only analyzing its basic concepts but also
analyzing the premises of predictive intelligence analytical algorithms and data analysis and
control. Wolfgang states that algorithms can contribute to the control of behavior by the law,
complement the law or even contradict it.

It is noteworthy that in digital communication the use of algorithms is essential:

For use in computers, the algorithms are written in a digital language, mechan-
ically processable, and the task given respectively is executed by means of a
finite and predefined number of individual stages. typical is the deterministic
structure of programming. In general, which is also the case in the examples
dealt with in this article, specific algorithms are parts of complex digital algo-
rithm systems. Furthermore, the algorithm concept is often used as a syn-
onym for the computer program used in the whole. (HOFFMANN-RIEM, 2019)

The system used through algorithms can be programmable to adapt autonomously to
new problems and solve complex conflicts. And so this capability does not necessarily need to
be programmed, but can be the result of computational learning through training based on the
evaluation of experiences obtained through examples or even through data feed. “[...]Currently,
we are working intensively to get these subjects to continue writing their own programs and be
able to develop independently of human programming. (HOFFMANN-RIEM, 2019)
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The algorithms modify the perception of the world and also act on social behavior influ-
encing society in decision making, being thus an important source in the social order. To use
data and expand its possibilities by artificial intelligence it is necessary to perform the analysis
of data previously connected.

Several analytical procedures are performed and each one has a purpose. The first is the
descriptive analysis that is used from data mining through study, in which the material is clas-
sified and prepared for evaluation.

Afterwards there is the predictive analysis that learns from previous experiences about the
behavior of its users and recognizes trends and behavioral patterns. (HOFFMANN-RIEM, 2019)

In this aspect predictive analysis is able to predict future behaviors of consumers(on
shopping sites and, also, on mobile application). This analysis aims to recommend behaviors
to apply the knowledge collected descriptively and the predictive knowledge to achieve certain
objectives.

4. APPLIED LEGISLATION

The “civil rights framework for the internet” (Law 12.965/2014)%, brings in its Article 5,
item | the following definition:

Art. 51 - Internet: the system consisting of a set of logical protocols, structured on a world-
wide scale for public and unrestricted use, with the purpose of enabling data communication
between terminals through different networks;

Therefore, it can be highlighted that the inappropriate use of the Internet can bring nega-
tive consequences for the whole society. Lawrence Lessig teaches that software codes can be
compared to laws, as these codes have certain rules so that the user can access, for example,
the insertion of a personal password to log in the application. Both the law and the software
programming are “structures designed to control behavior. (PINHEIRO, 2014)

Today, the data disclosed on the Internet and the speed of its propagation allows compa-
nies to advertise their brands, products, services, among others, creating thus a virtual market
that grows annually. (GASPARATTO, FREITAS, EFING,

The General Data Protection Law provides in its Article 2 for the protection of sensitive
personal data, and is based on respect for privacy, inviolability of intimacy, honor and image,
human rights, free development of personality, dignity and the exercise of citizenship by natu-
ral persons, among others provided for in the aforementioned article.®

5 BRAZIL. Law No. Lei 12.965 of 23 April 2014. Marco Civil da Internet. Available at << http://www.planalto.gov.br/ccivil_03/_
ato2011-2014/2014/lei/I12965.htm >> Access in 30.abr.2020.

6 Art. 2 The discipline of personal data protection has as foundations:
| - the respect for privacy;
Il - informative self-determination;
Il - freedom of expression, information, communication and opinion;
IV - the inviolability of intimacy, honor and image;
V - economic and technological development and innovation;
VI - free enterprise, free competition and consumer protection; and
VII - human rights, free development of personality, dignity and the exercise of citizenship by natural persons

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 219-235 ¢ 2020

227



MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 219-235 ¢ 2020

228

Jaqueline Silva Paulichi

In Article 5 of the aforementioned law, there is a classification of the data, in which per-
sonal information is related to an identified or identifiable natural person. In relation to sensitive
personal data, there are personal elements about racial or ethnic origin, religious conviction,
political opinion, union membership or religious, philosophical or political organization, con-
cerning health or sexual life, genetic or biometric information, when linked to a natural person,
besides other existing classifications.’

Article 5 of the General Data Protection law is similar to Article 9 of the General Data Pro-
tection Regulation (RGPD) which also provides for the right to genetic data, data relating to
health, or data relating to a person’s sexual life or sexual orientation. (FERREIRA, [et all...], 2018)

The Internet usage, as a means of social and electronic communication, must obey the
principles foreseen in art. 221 of the Federal Constitution, such as the preference for educa-
tional, cultural and informative purposes, promote the national and regional culture, stimulate
the independent production that aims at its disclosure, and respect the ethical and social val-
ues of the person and family. (FIORILLO, 2015, p.16)

The aspects of protection of personality rights in relation to artificial intelligence are: The
right to personal data; such as the right to be forgotten; the right to portable data, data protec-
tion and the right to access data. (KAUFFMAN, NEGRI, 2020)

Therefore, the legislation that can be applied in relation to the protection of personality
rights when violated by artificial intelligence, are numerous. Besides the Civil Framework of
the Internet (Law 12.965/2014), and the General Law of Data Protection (Law 13.709/2018),
there is the Consumer Defense Code, which has means for the protection of the user of sites
and applications present in the world net of computers, as the possibility to hold responsible
for the supplier of services or products when addiction occurs

Note that art. 4, item | provides for the recognition of consumer vulnerability, raising this
recognition to a principle that should be respected in consumer law?®. Thus, it is clear that the
Consumer Defense Code can be invoked when analyzing these issues, in view of the con-
sumer’s vulnerability, and also the great possibility of being deceived, or even receive mislead-
ing and/or abusive advertising. Article 6, inc. V of the CDC also provides for the possibility of
modifying contractual terms that establish disproportionate benefits or their revision due to
supervening facts that make them excessively onerous.

The Civil Code also brings mechanisms for analyzing contracts that are not signed in
person, which may culminate in contract revision actions, or even contract rescission actions,
in addition to the protection of personality rights when the holder is injured, the possibility of
action for moral and/or material damages (articles 186 and 927 of law 10.406/2002). The

7 Art. 5 For the purposes of this Law, it is considered:
| - personal data: information related to an identified or identifiable natural person;
Il - sensitive personal data: personal data on racial or ethnic origin, religious conviction, political opinion, union membership
or organization of religious, philosophical or political character, data related to health or sexual life, genetic or biometric data,
when linked to a natural person;
Il - anonymized data: data related to the holder that cannot be identified, considering the use of reasonable and available
technical means at the time of its treatment;
IV - database: structured set of personal data, established in one or several locations, in electronic or physical support

8 The National Policy of Consumer Relations aims to meet the needs of consumers, respect their dignity, health and safety, the
protection of their economic interests, the improvement of their quality of life, as well as the transparency and harmony of
consumer relations, meeting the following principles: | - recognition of consumer vulnerability in the consumer market;
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General Data Protection Law will bring greater security to the users of the world wide web,
consequently protecting sensitive data and personal rights.

5. THE VIOLATION OF PERSONALITY RIGHTS

The personality’s rights can be violated, injured, mitigated as a result of the misuse of arti-
ficial intelligence, the applications available free of charge on the Internet, the various social
networks that offer the most varied types of services such as dating, photo sharing, videos,
emojis, memes, games among friends, and others.

The rights that are constantly violated and are exposed to all kinds of misuse by third
party are the rights to honor, privacy, intimacy, to the rights of freedom (of thought, expression,
religious, among others), image, voice, life and physical integrity, copyright, among others.

The human being is in a situation of vulnerability in relation to artificial intelligence, given the
immense data processing capacity it has, and the inadequate use of social networks by users.

One can even, from a rhetorical point of view, ask whether artificial intelli-

gence and personality rights represent a contradiction in terms, such is the

vulnerability of the person due to the inadequate use of these technologies.
(TOMASEVICIUS FILHO, 2018)

Users are increasingly induced to acquire new applications that make life easier, or that
can bring moments of pleasure, such as games, applications that connect to other devices
(internet of things), specific social networks for relationships, friendships, search for employ-
ment, sharing books and music, among others.

This induction is achieved by feeding the Al in which the user himself reveals his interests
when performing his daily searches, or even by the pages he usually visits and the navigation
time on each page. For example, Google runs a free course on ads, explaining to the interested
person how important it is to measure the time a potential customer stays on your page, which
item that customer clicks on, which other pages the customer browses at the same time, price
comparison, etc,

Regarding data analysis of the right to privacy and the protection of personal data, there
is a scarcity of studies, as we live in the era in which users of social networks are induced or
seduced to exhibitionism, renouncing their freedom, intimacy and privacy, providing personal
data in exchange for some free services such as social networks. (BOFF, FORTES, 2018)

As an example of personality rights violation resulting from the use of Al is the case where
a company made available the marketing of a game called “Bolsomito2k18”, which violated
the rights of minorities and vulnerable groups, in addition to violating the rights of the Presi-
dent of the Republic himself.°

9 Electronic game and personality rights. Judgement Date: 02/06/2019. Publication Date: 02/08/2019 Court or Court: 14th Civil
Court of Brasilia - DF Type of Appeal/Action: Sentence
Case Number (Original/CNJ): 0735711-26.2018.8.07.0001 and 0722305-38.2018.8.07.0000
Name of rapporteur or Judge (case sentencing): Judge Luis Carlos de MirandaCamara/Turma: -Articles of MCI mentioned:
Article 15 Menu: "The Public Prosecution Service of the Federal District and Territories has filed a public civil action against
VALVE CORPORATION LLC, in which it pleads, in close synthesis, for the condemnation of the defendant: (a) the obligation to
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Another emblematic and much discussed case was that of the subway stations in the
State of Sdo Paulo and the use of users’ biometric data, without their prior consent, which vio-
lates the right to image. In the case in question, the captured image was considered personal
data, being then protected by the inviolability of intimacy. Another point discussed in the case
file was the lack of information to the consumer that their data would be captured and what
their destination was:

[...] in view of the economic exploitation of the collected data, says that vio-
lated the right to image, [...] the technique already allows the identification of
the person from the capture of facial elements of emotion, from the so-called
anchorage points, and that there is no way to ensure what technology is used
by the defendant. It maintains that facial expression should be considered
personal data, protected by the inviolability of intimacy, and invokes an admin-
istrative decision, in an identical case, taken in the Netherlands [...] the indis-
criminate collection of data on the facial expressions of adults and children
violates the rights of children and adolescents, especially privacy, marked by
the hypervulnerability of its holder. [...] the data collection takes place in a
practically camouflaged way, without at least clear and express notice to the
consumer that it is being filmed and that its image will be used for commer-
cial purposes. [...]""°

The deterioration regarding personality rights is intertwined with the use of wearable tech-
nologies and the inadequate treatment of the information obtained by them.

It should be noted that the user’s right to request his information, the protection of his
data, and the portable data only exists because of the concern that they may be used inappro-
priately, or even against the user himself.

According to Kauffman and Negri, one of the challenges of wearable technologies is to
identify who owns the user’s data, such as the manufacturer, the software developer, the infra-
structure provider or even the data analysis company. It is important to stress that the user
has the right to all this data, because it comes from its use, its sensitive data, among others.
The difficulty will be in identifying who is in effective possession of this data for legal purposes
(KAUFFMAN, NEGRI, 2018).

An example to be mentioned is the case of the UBER Software System that has personal
data of its users (drivers and passengers). In this case, the UBER Software System was consid-

abstain from the commercialization of the electronic game "Bolsomito 2k18"; (b) the obligation to provide all registration and
financial data of the developer of the application "BS Studios".

The author argued, in brief summary: (i) that the game in question violates the right of the personality President-elect of the
Federative Republic of Brazil, thus generating rebound damage to all Brazilians and exposing the country negatively on the
international scenario; (i) that the game violates the right of the personality of women, LGBTSs, blacks, members of social
movements, federal and state congressmen and promotes hatred towards minorities.

The author also formulated an urgent request for tutelage for the requested party: (a) suspend the commercialization of the
Bolsomito 2k18 game; (b) provide all registration and financial data of the person responsible for creating the Bolsomito 2k18
game.

As narrated by Parquet in ID n. 28431458, the loss of the object of this action occurred, since "according to information from
Valve Corporation (ID 28106284), the game "Bolsomito" is no longer commercialized by Steam at the request of the developer
himself (BS Studios). Moreover, Valve Corporation informed the registration data of the responsible for creating the game. The
procedural interest remains consubstantiated on the utility or on the necessity of the jurisdictional provision, and, in relation
to the latter, must be examined in concrete".

10 BRASIL. TJSP. Tribunal ou Vara: 372 Vara Civel Central - Sdo Paulo — SP. Tipo de recurso/Agao: Antecipagao de tutela. Nimero
do Processo (Original/CNJ): 1090663-42.2018.8.26.0100. Nome do relator ou Juiz (caso sentenca): Juiza Patricia Martins
Conceigao. Data do Julgamento:14/09/2018. Data da Publicagdo: 18/09/2018
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ered the owner of the passenger’s personal data, being then obliged to pass it on to the driver

for legal purposes, as can be extracted from the decision below:
[...] Claims the author that he went to “quadra 201 norte” to pick up a passen-
ger, when he was rudely received, refusing to transport the requester. In reac-
tion, the said passenger would have damaged his vehicle. Therefore, he wants
the data of such person to take the appropriate measures. In the case at hand,
| have that it is true the reason that motivated the authorial request, behold,
there was apparently an illicit act by the passenger, to be eventually ascer-
tained. Thus, | understand that the acceptance of the authorial request is justi-
fied, precisely as a full exercise of the contractual good faith [...] GRANTED the
authorial request to determine the defendant company to provide the author
with the registration data of the user who requested the trip in question [...].""

Artificial intelligence plays an important role in the life of modern man, since technologies
and devices that use artificial intelligence are essential for everyday life. As an example, Smart-
watch can be mentioned, which receives all information from the subject’s cell phone, besides
monitoring the steps, heart rate, the frequency with which this person exercises, among oth-
ers. The various artificial intelligence devices that are provided to users today make life easier
and optimize time. On the other hand, these technologies store countless user data, and until
then, there has been no effective control over the use of this information.

There is a growing use of wearable technologies. Data from 2019 shows that the use of
these devices was 722 million users. The forecast for 2022 is that it will exceed 1 billion users:
The number of connected wearable devices worldwide has more than dou-

bled in the space of three years, increasing from 325 million in 2016 to 722

million in 2019. The number of devices is forecast to reach more than one
billion by 2022."2

In the medical field there is already talk of technologies that are capable of monitoring all
physical and/or mental activity of the patient so that the doctor can readjust a treatment or
even withdraw the daily use of medicines that have not proven effective

A new generation of wearable sensors enables physicians to capture long-
term-patients’ activity levels and exercise compliance, facilitating effective
dispensing of medications for chronic patients and provide tools to assess

their ability to perform specific motor activities, and propose rehabilitation
solutions.™

Media Math, Interberry Group and Gartner conducted research in 2017 analyzing how
marketing companies will carry out their campaigns for the future, and in this research it can
be seen that 36.9% of professionals increased their investments in marketing and advertising
through the study of data captured™

11 BRASIL. TJDF. Tribunal ou Vara: 4° Juizado Especial Civel de Brasilia — DF. Tipo de recurso/Agéo: Sentenca. Nimero do Pro-
cesso (Original/CNJ): 0744419-20.2018.8.07.0016.Data do Julgamento: 04/12/2018. Data da Publicag&o: 10.dez.2018. Juiza
Simone Garcia

12 STATISTA. Available at https://www.statista.com/statistics/487291/global-connected-wearable-devices/ Access in
05.maio.2020

13 DOMB., Menachem. Wearable Devices and their Implementation in Various Domains. Available at https://www.intechopen.
com/books/wearable-devices-the-big-wave-of-innovation/wearable-devices-and-their-implementation-in-various-domains
Access in 13.abr.2020

14 GDMA. Winterberry Group. Analise Global de Marketing e Publicidade
Orientados por Dados de 2017
0O cendrio no Brasil. Available at <<https://info.mediamath.com/rs/824-LS0-662/images/GDMA_2017_PORT.pdf?alild=eyJpljo
iUytURWdPd001cmtOK085aSIsInQiOiJaMnIBYjdtdWxDMVIMOEdjWnM5WnZRPT0ifQ%253D%253D >> Acesso 05.maio.2020
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Obviously, companies use the personal data of their users to direct advertising and propa-
ganda. However, the use of this data cannot be excessive, or even abusive to the user.

In order to reduce the attrition of personality rights in the face of technological innova-
tions, Kauffman and Negri argue that “new technologies and innovations should be integral
components of the legal system in the future”. (KAUFFMAN, NEGRI, 2018)

Therefore, the rights of the personality must be protected by the legislation, so that the
user of the digital platforms does not have his data violated or misused. The protection of per-
sonal data is possible, however still unknown to the population.

6. CONCLUSION

Vulnerable groups are made up of the various minorities that need protection and repre-
sentation in the country. Among these minorities are consumers who use artificial intelligence
through social networks, applications, software, websites, among other devices available on
the world wide web. The Consumer can be considered vulnerable, as provided in art.4, inc.
| of the Consumer Defense Code, in which the presumption of vulnerability results from the
absence of specific knowledge about the violation of their personal data, their consumption
behavior, their lack of knowledge when entering their personal data into internet applications.
There is a culture of excessive exposure on social networks in exchange for free access to
applications. However, what several users do not know is that they are having their sensitive
data available to them in order to have access to these platforms.

Artificial intelligence is broad and grows exponentially, always evolving and adapting to
social changes. This means that, although Al does not yet have the capacity for autonomous
creation, in the future this may happen.

It should be noted that artificial intelligence is already used to monitor the patient’s heart,
to access the symptoms of sick people, to analyze the face through biometrics, to suggest
places to visit based on cell displacement data, among others. Although Al is extremely useful
for day-to-day activities, it can become a mean to monitoring personal acts.

In relation to consumption patterns, personal data are collected and later sold to com-
panies that are dedicated to selling the products that the consumer is already interested in
purchasing. This way, the artificial intelligence has the ability to predict which will be the next
purchase of the user. It stands out for the cases in which the person receives numerous adver-
tisements in his e-mail, social networks etc. about a specific product.

It is suggested that there is greater awareness of the population when using new tech-
nologies and new devices that use artificial intelligence, in addition to better monitoring of the
use of this data, today it is not possible to quantify what data and how far each platform can
interfere in the user’s life

Not all data inserted by the user in virtual platforms should be used to convert into adver-
tising or information aimed at him, because the person is entitled to his privacy and intimacy.
When a person is performing an internet search, he or she does not expect that this will be
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stored in a database and that it will be used later. There is a violation of basic personality
rights, such as intimacy and privacy, and in some cases, the violation of the right to voice,
image and honor.

Consequently, with the abusive use of personal data for ads, the user can find himself in a
system of extreme monitoring and follow-up of all his personal acts on the Internet, not feeling
safe or comfortable when performing a transaction, or even when making calls by applications
or exchanging information between colleagues.
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CONCEITOS DE INFORMACAO E SOCIEDADE
DA INFORMACAO E SUA IMPORTANCIA
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ABSTRACT

In spite of the terminology becoming popular, Information Society still is an unexplored concept for many. The
inaccuracy of the term for some, among other situational problems, stems from the uncertainty that hangs
over the concept of “information”. Therefore, this paper aims, in an not exhaustively way, considering the
depth of the matter to be approached, study and establish what is the concept of “information” to Information
Society, through a multidisciplinary view and bibliography research, so we are able to concept also Informa-
tion Society and demonstrate the study’s relevance to current society.
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1. INTRODUCTION

The fluidity of modernity is a problem that affects even the concepts. Commonly, words
are used almost as if they have lost their etymology, adapting to different discourses. This
fluidity, perhaps due to inaccuracy or even conceptual ignorance, is a problem that plagues
several areas of scientific knowledge, and it is not different with the study of “information”.

In spite of referring to something that has content, the word “information”, paradoxically,
has increasingly lost its meaning, leading researchers to dedicate themselves to its concep-
tualization. But, even as a logical consequence, more uncertainty looms when we look at it in
the term “Information Society”.
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In this context of research, we often find books or scientific articles that go beyond the
conceptualization of themes, almost assuming that the reader knows what the Information
Society is or what “information” this name refers to. Such research starts without addressing
basic questions, leaving the reader new to the theme adrift in deeper content and only allowing
its real understanding to the reader who was previously familiar with the theme.

Aware of this issue, we propose in this work to bring together multidisciplinary studies
with the purpose of conceptualizing “information”, also subsidizing the conceptualization of
the Information Society, which, as a moment we experience and area of study, with its own
characteristics and results, deserves attention. At the end, we highlight the importance of
research for current and future society.

The research is divided into three chapters. The first analyzes concepts of “information”
through the prisms of Information Science and the targeted study of the Information Society,
when we have studies in the areas of sociology, economics, history and philosophy. The sec-
ond is dedicated to the concept of the Information Society, considering the entire framework
addressed in the previous chapter. The third points out some situations that allow us to real-
ize the importance of the studies in the previous chapters. This article uses the bibliographic
research methodology.

2. INFORMATION CONCEPTS

The inaccuracy of the concept of “information” is a concern in some fields of knowledge,
which has led several researchers to try to define it. Michael Buckland Keeble, for example,
said that “An exploration of’ information 'faces immediate difficulties. As information relates
to becoming informed, reducing ignorance and uncertainty, it is ironic that the term ‘informa-
tion’ itself is ambiguous and used in different ways.”* (BUCKLAND, 1991, p. 351).

Likewise, more specifically in the field of study of the Information Society, Mattelart (2006,
p. 64) states that “As for the notion of ‘information’, it will soon become a black box, a master
word, a true ‘Proteu da semantics’ out of the ‘Pandora’s box of imprecise concepts’”, showing
equal concern about the different ways in which the word has been applied, ways that are even
surprising, which is why the concept deserves attention.

Thus, considering our final objective of establishing the concept of “information” for the
Information Society through a multidisciplinary view, this first chapter will be dedicated to ana-
lyzing the information concept from the perspective of Information Science, as well as from
the study of Society of Information.

3 An exploration of ‘information’ runs into immediate difficulties. Since information has to do with become informed, with the
reduction of ignorance and of uncertainty, it is ironic that the term “information” is itself ambiguous and used in different
ways.” - Tradugao livre.
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2.1 INFORMATION CONCEPT FOR INFORMATION SCIENCE

Information Science is a field of study that goes very close to the study of the Informa-
tion Society4, and which aims to analyze informational problems, resulting from the impor-
tant social responsibility of transmitting knowledge (SARACEVIC, 1996, p. 43). Buckland, in an
article devoted exclusively to analyzing the concept of information, establishes the existence
of three main meanings for the word: information as a process, information as knowledge and
information as a thing (BUCKLAND, 1991, p. 351), analyzing it those from two perspectives:
first, if the information is tangible or intangible, and second, if it is an entity or process (BUCK-
LAND, 1991, p. 352).

For the author, information as a process is that which causes transformation in the per-
son’s knowledge, it is the receipt of new content. It is an intangible process, independent of
physical support. Information as knowledge, on the other hand, is the object of the informa-
tional process, and it needs to be expressed through communicational processes in order to
make it known. In this configuration, the information is an intangible entity. On the other hand,
information as a thing refers to the manipulable document that contains information as knowl-
edge, which is, for this reason, a tangible entity (BUCKLAND, 1991, p. 351). In this sense:

The intention may be that users become informed (information as a process)
and that a transmission of knowledge occurs (information as knowledge). But

the means provided, what is handled and operated, what stores and retrieves
it, is physical information (information as a thing). (BUCKLAND, 1991, p. 352).°

Therefore, the author lists three possible meanings for the word “information” in the study
of Information Science. However, there is another possible approach, equally important and
complementary to this analysis, still in this area of studies. Rowley (2006, p. 163-180), whose
research comprises the so-called Hierarchy of Wisdom (or DKIW hierarchy®), which allocates
data, information, knowledge and wisdom, will also serve as a basis for supporting the con-
cept of “information”.

According to the author (ROWLEY, 2006, p. 166), the first record of the hierarchical ideal
would have appeared in a poem by TS Eliot, called The Rock, in 1934, in which the lyrical
self questions: “Where is the wisdom we lost in knowledge? Where is the knowledge we lost
in information?”’. However, the hierarchy containing all its current objects (data, information,

4 " Three are the general characteristics that constitute the reason for the existence and evolution of IC; other fields share
them. First, Cl is, by its nature, interdisciplinary, although its relations with other disciplines are changing. The interdisciplinary
evolution is far from being completed. Second, Cl is inexorably linked to information technology. The technological imperative
determines IC, as it also occurs in other fields. In a broad sense, the technological imperative is imposing the transformation
of modern society into an information society, an information age or a post-industrial society. Third, Cl is, along with many
other disciplines, an active and deliberate participant in the evolution of the information society. Cl had and has an impor-
tant role to play due to its strong social and human dimension, which surpasses technology. These three characteristics or
reasons are the model for understanding the past, present and future of Cl and the problems and issues it faces. ” Source:
SARACEVIC, Tefko. Information science: origin, evolution and relationships. In Ci. Inf., Belo Horizonte, Vol. 1,n. 1, p. 42, Jan./
Jun. 1996. Available at: http://portaldeperiodicos.eci.ufmg.br/index.php/pci/article/view/235/22 Accessed on: April 9, 2020.

5 “Theintention may be that users will become informed (information-as-process) and that there will be an imparting of knowl-
edge (information-as-knowledge). But the means provided, what is handled and operated upon, what is stored and retrieved,
is physical information (information-as-thing).” - Tradugéo livre.

6 Cunha para a hierarquia da sabedoria que alude as iniciais de dados, conhecimento, informag&o e sabedoria em inglés (data,
knowlegde, informatione wisdom).

7 “Where is the wisdom that we have lost in knowledge? Where is the knowledge that we have lost in information?” - Tradugao
livre.
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knowledge and wisdom), in addition to one more (the understanding, not often used), would be
attributed to Ackoff in his text From data to wisdom, dated 1989.

Analyzing Ackoff (1999, p. 170), we find that he starts his work by stating that “One gram
of information is worth a kilo of data. A gram of knowledge is worth a kilo of information. An
ounce of understanding is worth a pound of knowledge.”® and conceptualizes data as symbols
that represent qualities of objects, while information would be the processed data, improved
to ensure its greatest utility. The author adds that, therefore, the difference between data and
information is functional, not structural.

Although Ackoff (1999, p. 170) still differentiates information from knowledge and
understanding, stating that information answers questions such as “who”, “what” or “when”
(descriptions), while knowledge answers questions of “how” (instructions) and understanding
the “why” questions (explanations), he says that all of these act in the same way, increasing
efficiency. Wisdom, in turn, for the author, is linked to an evaluative judgment.Rowley (2006, p.
176), analyzing Ackoff and other scholars about the concept of information, he concludes that
the latter is constantly related to the concept of data, which rekindles our discussion in this
article. The considerations in this chapter, specifically focused on Information Science, will
serve our next analysis, which will be restricted to the concept of information for the study of
the Information Society.

2.2 INFORMATION FOR THE INFORMATION SOCIETY

Before conceptualizing the Information Society, we will observe the semantic extension
of “information” for this concept, in order to better subsidize the studies. Thus, despite the
constant use of the term “Information Society”, we will focus only on the definitions that we
find in this field for information, which will corroborate the subsequent study on the Informa-
tion Society.

Mattelart, in a historical analysis of the Information Society and from different authors,
brings possible definitions for information. In a mathematical sense, he quotes the Mathemati-
cal Theory of Communication, by Claude Elwood Shannon, stating that the “definition of infor-
mation is strictly physical, quantitative, statistical. It is mainly about ‘amount of information’. ”
(MATTELART, 2006, p. 63). And, contrasting this idea, from Machlup he argues that, linguisti-
cally, to inform is to transmit knowledge (MATTELART, 2006, p. 69). He complements, from
Bernard Stiegler’s philosophical point of view, that the value of information is linked to the time
of its dissemination, that is, “information is a commaodity of perishable memory by definition;
it opens up a new form of temporality that forms a contrast with that of the time when knowl-
edge is developed "(MATTELART, 2006, p. 71). The author relates the value of information to

its time of diffusion, because, over time, it becomes obsolete, loses its value.

In turn, Amaral (2008, p. 126), in a study with the economic focus of the Information Soci-
ety, clarifies that information is “a message, usually in the form of a document or in an audible
and / or visible communication in a enriched version of data, since it includes something about
the context that allows to remove some meaning”.

8 “An ounce of information is worth a pound of data. An ounce of knowledge is worth a pound of information. An ounce of
understanding is worth a pound of knowledge.” - Tradugéo livre.
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For Castells (2016, p. 135), from a sociological perspective, “The emergence of a new
technological paradigm organized around new information technologies, more flexible and
powerful, makes it possible for information itself to become the product of the production
process.”, that is, the author understands information as a product in the Information Society.

Specifically at the Brazilian level, the Green Book of the Information Society, in its presen-
tation (TAKAHASHI, 2000, p. V), despite the use of the term “knowledge” (which is often con-
fused with “information”), directs the context for the understanding of the Book, which deals
with the Information Society in Brazil, stating that “Knowledge has become, today more than
in the past, one of the main factors of overcoming inequalities, adding value, creating qualified
jobs and the spread of well-being. ” The adopted concept carries many characteristics in which
we perceive the common fund of adding knowledge to the recipient of the message, because
that is how we will find most of these highlighted points. Another factor that deserves to be
highlighted in the concept is the added value, which leads us to a contributory view of informa-
tion as a qualifier that brings value.

Sampaio, analyzing questions about the use (disguise) of personal data by large compa-
nies and governments, deals, from a legal point of view, about the need for a more effective
data protection system, which sees this interest as meta-individual, since the consequences of
its use go beyond the sphere of the individual, reaching the collectivity. The author states that::

[...] information consists of economically appreciable data, which can serve
as a resource or product, and can improve the performance of a given agent
according to its treatment or supply to others, so that it is not limited to closed,
complete information. Its importance, therefore, is more associated with its

use and purpose than itself and necessarily with its holder [...]. (emphasis
added) (SAMPAIQ, 2019, p. 37).

The author speaks of “economically appreciable data”. About this, we can highlight Harari,
who analyzes the value of the data. The author explains that by gathering information, the
data giants will be able to manipulate us, work with the reengineering of organic life and the
creation of inorganic life forms, highlighting that, although advertising keeps them financially
in the short term, their value is evaluated through data they own and collect. And he concludes
his thought, in order to lead us to the fact that, yes, information consists of economically
appreciable data (now or in potential), stating that:

Even if you don’t know how to make money from data today, it is worth having
it because it can be the key to controlling and shaping life in the future. I'm not
sure that the data giants think explicitly in those terms, but their actions indi-

cate that they value the accumulated data more than mere dollars and cents.
(HARARI, 2018, p. 108).

Facing each of the studies and concepts presented, we can attribute information to a
complex concept for the Information Society. Although we sometimes search for a universal
concept, applicable to a certain word in any context, as a rule, this will not happen, so that we
will not conceptualize “information” in a colloquial, ordinary or general context, but specifically
for the study of Information Society.

The studies raised lead us to the conclusion that “information” for the Information Soci-
ety, in a broad sense:
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- itis “information as knowledge”, an intangible entity, because, according to
Buckland (1991, p. 351), it is effectively the knowledge that is transmitted, the
object of the communication;

- references data, information, knowledge and understanding, since, according
to Ackoff (1999, p. 170), the difference between these definitions is in its func-
tion and not in its structure. Insofar as data, information, etc. it is worked on,
acquires new functions, even though its structure is shared;

- itis aresource, as Sampaio (2019, p. 37) highlights, because the information
is used to generate more information;

- it is a product of the productive process, as Castells (2016, p. 135) clarifies,
because, at the same time as it is a resource, it is the final marketing objective,
that is, it is the target of negotiations;

- adds and has value. In the presentation of the Green Paper on the Informa-
tion Society (TAKAHASHI, 2000, p. V) it is stated that knowledge adds value,
without informing to whom or to whom it would be added. Information, in a
complementary way, can add value to products and services, and for this rea-
son, individually, it will be assigned a value;

- its value is directly influenced by the time of its propagation, because with the
passage of time, information can become obsolete, uninteresting, mistaken,
therefore suffering direct influence from the temporal factor (MATTELART,
2006, p. 71). In addition to this characteristic, we must also add the factor
of new technologies that attribute a new temporal sensation, different from
physical time, and that provides new information at all times.

- it has an uncertain future value, potentially, due to the great power it can grant
to its holders, as Harari (2018, p. 108) explains.

And with this overview we conceptualize. Information is for the Information Society an
intangible entity, the object of an informational, communicative process, which, in a broad
sense, welcomes data, information, knowledge and understanding, as each of these terms
has the same structure, despite its different functions. Information is a resource and a final
product in the production process, considering that it is used to produce more information, as
much as it is the result of that production. It has market and financial value, independently, due
to its ability to assign value to products and services, which can be measured in different ways
depending on its diffusion time. And it has a potential value, due to its future use, still uncertain
in form, but certain in power.

3. INFORMATION SOCIETY

Having conceptualized information, we turn our concern to the Information Society, which,
likewise, often suffers from the indeterminacy of its concept. In this regard, Matellart (2006, p.
71) states that “The inaccuracy that surrounds the notion of information will crown that of the
‘information society’.” And yet, Webster (2006, p. 08) questions:
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What is striking in reading the literature on the information society is that many
authors work with undeveloped definitions of their object. It seems so obvi-
ous to them that we live in an information society that they happily assume
that it is not necessary to clarify precisely what they mean by the concept.’

Bearing in mind this other problem, we will work with the previously established concept of
“information” and with the definitions of some authors to conceptualize the Information Soci-
ety. To this end, we will start with a succinct historical analysis, according to the study by Craw-
ford (1983, p. 380), which establishes the beginning of research on the Information Society in
the West in 1962, with the economist Fritz Machlup, who studied the production of knowledge
in the United States of America as an important component for the Gross Domestic Product.

In spite of that moment, we still do not observe the use of the expression “Information
Society” - Machlup uses the knowledge industry -, it is from this that the study on the character-
istics of information is verified according to our current concept. And soon after, in the 1970s,
the term Information Society is now used (CRAWFORD, 1983, p. 381).

In addition to the term used by Machlup, we can highlight many others that were used to
refer to the society that would leave the material industry behind as the basis of its economy.
Masi (2003, p. 32), who prefers the term “post-industrial society”, attributes this great variety to
the uncertainty that hovered at a certain moment about which characteristic would prevail in
the society that was established next, about what would replace the industry of material capital:

The labels attributed to the current society, the evolutionary stages of the tran-
sition and the supported societies are more than three hundred and range from
“society at a standstill” (M. Crozier) and “unprepared society” (D. Michael), the
“age of balance” (L. Mumford), “conscience Ill” (C. Reich), “casual century”
(M. Harrington), “state of entropy” (H. Henderson), “narcissistic society” (Ch.
Lasch) , the “programmed society” (A. Touraine and Z. Hegedus), the “post-

modern society” (JF Lyotard), the “pre-figurative culture” (M. Mead), the “post-
civil society” (K Boulding). And then we have R. Dahrendorf’s “post-capitalist

U 1o

society”, C. Offe’s “mature capitalism society”, K. Galbraith’s “advanced capi-

o

talism society”, E. Fromm'’s “healthy society”, A. Etzioni's “active society”, R.
Inglehart’s “post-materialist society”, Z. Brzezinski's “technotronic society”,
Toffler's “third wave”, J. Gershuny's “service society” and WR Rosengren,
Drucker’s “age of discontinuity”. (MASI, 2003, p. 33)

Onthe other hand, inthe East, the term Information Society appeared a little earlier. Accord-
ing to Karvalics (2007, p. 05), in 1961, the term would have been used during a conversation
between the architect Kisho Kurokawa and the historian and anthropologist Tudao Umesao,
in Japan. And, in writing, it would have appeared for the first time in a study published by Jiro
Kamishima in January 1964, entitled by editor Michiko Igarashi as Sociology in Information
Societies. Not much later, in the years 1968 and 1969, there were already books in the country
that worked on the theme using this term specifically.

In view of this historical panorama contextualizing our analysis, which demonstrates that
the studies of the Information Society in the West arose from an economic study of knowl-
edge, we highlight some concepts that demonstrate this relationship of information with the
economy and that allow us to understand that we are experiencing the historical moment

9 “What strikes one in reading the literature on the information society is that so many writers operate with undeveloped defini-
tions of their subject. It seems so obvious to them that we live in an information society that they blithely presume it is not
necessary to clarify precisely what they mean by the concept”. - Tradugao livre.
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where the material industrialist economic base was left behind, giving way to a new intangible
economic base: information.

It should be clarified, according to Mattelart, that, considering the technological advance-
ment, there is a concern with the limited view of “information” as a concept dependent on
technology, because, in this way, the concept of the Information Society would become purely
instrumental. Although new technologies have brought great changes to the Information Soci-
ety, we must be sure that one concept is independent of the other

The tendency to assimilate information to a term derived from statistics (data
/ data) and to see information only where there are technical devices will be
accentuated. Thus, a purely instrumental concept of the information society
will be installed. With the social atopy of the concept, the socio-political impli-

cations of an expression that supposedly designates the new destiny of the
world will become attached. (MATTELART, 2006, p. 71)

Having made this reservation, we move forward in the search for the concept of the Infor-
mation Society, referring to some authors. Loveluck states that “The information society would
therefore correspond to a ‘knowledge economy’ or ‘knowledge economy’, which would be the
sequence of ‘industrial capitalism™ (LOVELUCK, 2018, p. 112), indicating - as well as others
authors prefer to refer - a post industrial society (MASI, 2003, p. 93). Deepening the vision
beyond economic issues, Amaral understands that the Information Society implies social and
economic changes:

From a technological point of view, the Information Society constitutes a
deepening of the technologies of electronic technologies and the digital rev-
olution of the 3rd Industrial Revolution, but from a socio-economic point of
view it is much more than that. The Information Society brings a new model
of economic development while causing profound and extensive changes in

the behaviors, attitudes and values of the social and political structures of our
time. (AMARAL, 2008, p. 41)

Bioni, on the other hand, understands this society as having the nuclear element of infor-
mation:

At the current stage, society is hampered by a new form of organization in

which information is the core element for the development of the economy,

replacing the resources that formerly structured agricultural, industrial and
post-industrial societies. (BIONI, 2019, p. 02)

On the other hand, we must consider the global character that the Information Society
has. As Branco analyzes, there must be cooperation between countries so that we can, in fact,
reach the Information Society at a global level, whereas, in the author’'s conception, a relation-
ship between countries that does not allow the exchange of information characterizes a “Dis-
information society”. (BRANCO, 2005, p. 234).

Regarding the broad meaning of the Information Society, Himanen points out that “From
a theoretical perspective, the key concept includes a network organization'™ and growth based

10 “In addition, network communication transcends borders, the network society is global, it is based on global networks. Then,
its logic reaches countries all over the planet and diffuses itself through the power integrated in the global networks of capital,
goods, services, communication, information, science and technology. What we call globalization is another way of referring
to the network society, albeit in a more descriptive and less analytical way than the concept of a network society implies.
However, as networks are selective according to their specific programs, and because they are able to communicate and not
communicate at the same time, the network society diffuses throughout the world, but does not include all people. In fact, at
the beginning of this century, it excludes most of humanity, although the whole of humanity is affected by its logic, and by the
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on innovation. The information economy is based on productivity growth based on innovation,
as opposed to the so-called “new economy”.” (HIMANEN, 2005, p. 347).

Based on these theoretical frameworks, we have, therefore, that the Information Society
is the historical moment, of global character, organized in a network, which has information as
its core and in which the economy and social relations were restructured based on informa-
tion., and such a moment, despite not depending on new technologies, has its characteristics
enhanced by them, currently resting its operational base in them.

Adding to this analysis our previous concept of information, we conceptualize the Informa-
tion Society as being the historical economic-social moment in which the intangible entity that
is the object of the communicational process, that is, information as knowledge, is the means
and the end of market relations, as it presents itself as a resource and as a product. In this
period, information is capable of assigning value, which will be compared in different ways in
different temporal contexts, and the relationships (organized in a network), as well as the econ-
omy, become global, whose bases rest on the new technologies of information. information.

4. THE RELEVANCE OF CONCEPT: SOME USES OF
INFORMATION IN THE INFORMATION SOCIETY

The conceptualization of terms may seem only interesting from an academic point of
view, but it proves to be very important in a practical aspect. The concepts allow us to analyze
issues of daily life with new perspectives, being exactly what this last chapter seeks to dem-
onstrate in a brushstroke way, since its study in a detailed way would provide an exclusive and
more extensive research.

Considering the concept of information for the study of the Information Society, which
contemplates it as a final product and resource in the production process, having real and
potential market value, the conclusion (not yet expressly adopted in this study, but still result-
ing from it) is that the holder of this mass information has a lot of power, be it current, in the
form of financial resources, or potential, in ways to reveal itself.

Harari (2018, p. 108) works this relationship very well. The author makes considerations
about the data giants - the big companies that hold countless data, about countless people
-, considering that their current support, made through advertising (selling information about
consumers to add value to advertising practices, which originates the consumer of glass
(BIONI, 2019, p. 19)), little can be compared to the power they have accumulated with this data
for the future, which today are used for a lesser and more temporary purpose.

Even when we think about the use of this information in this “innocent” context (close to
the other practices that we will point out) of manipulation, it itself becomes threatening beyond
consumerism. Turning to the democratic system, Harari (2018, p. 110) recalls the Cambridge

power relations that interact in the global networks of social organization.” Source: CASTELLS, Manuel. The Network Society:
From Knowledge to Politics. In The Network Society From Knowledge to Political Action. Portugal, National Press - Casa da
Moeda, 2005, p. 18.
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Analytica' scandal, demonstrating that, in addition to mere speculation, democracy suffers a
real threat due to this power achieved by those who have information. Targeted advertising,
fake news, all the ways used to manipulate people through information end up manipulating
the “democratic” system.

For the author, still, these data in a future period may propitiate the manipulation of organic
life or the creation of inorganic life, in addition to other possibilities that we cannot even imag-
ine. This power - which in our research we call the potential value of information -, which seems
even divine, says Harari, is monopolized in the hands of the data giants. And he asks: would it
be better to grant these (divine) powers to private or public organizations? to companies or to
the government? His conclusion: none of them. Private ownership, of the data subject, would
be more appropriate (HARARI, 2018, p. 109-110). In other words, for the author, the so-called
informational self-determination would be a better option.

We then take up another idea referenced at the beginning of this research. Even private
property, as an expression of informational self-determination, seems inadequate for the pro-
tection of information (in its concept discussed here), seeming more adequate, as Sampaio’s
research (2019) leads us to understand, its protection as a meta-individual interest, because
its improper use, its mass allocation in the hands of one or the other, will affect the entire com-
munity, and it is no longer enough to entrust its individual protection to its total protection.
Otherwise, the current Information Society (supported by technologies) may put an end to
democracy and initiate a period of monopoly of power (political, scientific, genetic, financial,
etc.) for information giants.

The theme was also addressed by other jurists, but the doctrine is still beginning to pio-
neer it. Pinho and Marca (2017, p. 287), when addressing the insufficiency of individual tute-
lage for data protection today, justify the need for this collective look, a priori, on issues related
to consumption, exemplifying data theft or profiling for manipulation consumption (practice
previously referred to here as “glass consumer”). But the truth is that, as Harari’s thoughts
indicate, the problems go far beyond that.

Moving a little further, Zanatta (2019, p. 202) deals with the “collectivization of personal
data protection” (as he calls it), clarifying that it is impossible to demand from the data sub-
ject the knowledge of all the signed commercial relations, because “the most of the data that
drives the digital economy is not yielded”. For the author, most of the data is taken from the
devices or inferred from patterns.

In addition, the author highlights four basic elements for such collectivization. The first
considers the possibility of observing a violation of society’s values, that is, beyond the indi-
vidual. The second, the way in which protection should take place, pointing public civil actions
as the main means. The third element is aimed at protecting the informational environment,
imposing on companies and public sector bodies that deal with data the obligation to assess
the impact of their activities and adopt measures to avoid or minimize possible damage. The
last element pointed out by the author is to regard the protection of personal data as a collec-
tive issue of consumer protection (ZANATTA, 2019, p. 203).

11 "In March 2018, a report from The Observer revealed that the company stole the data from 87 million people on the social net-
work to influence election results in the country [United States of America]." Source: ROMANI, Bruno. ‘People were tricked into
giving something valuable: their data, says Brittany Kaiser. Available at: https://link.estadao.com.br/noticias/cultura-digital,as-
pessoas-foram-enganadas-para-dar-algo-valioso-seus-dados-diz-brittany-kaiser,70003275070 Access at : May 15, 2020.
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In addition to the basic elements, Zanatta (2019, p. 2014) highlights a specificity of data
protection in Brazil and points out a fifth element. According to him, the collectivization of data
protection in our legal system must be intensely marked by the work of the Public Ministry.

Zanatta considers possible threats to social values, in addition to addressing consumer
relations, allowing us to get a little closer to the protection that the scenario calls for, but still
does not consider the total picture. Sampaio (2019, p. 50) deals with the use of information,
emphasizing that it can even influence electoral results. The author demonstrates that the pro-
filing used in marketing practices can also be used to manipulate electoral choices, leading us,
at a national level, to perhaps the biggest problem to be faced by the data protection system
today, as some scandals already demonstrate.

It should be clarified, in this sense, that this statement, even though it may be catastrophic,
can also be an encouragement in the face of even darker risks. This is because this threat to
democracy, although serious, is not directly the biggest problem to be tackled in relation to
the use of information. Sampaio speaks of the use of information during the Nazi period, in
which “positive eugenics” (“racially superior” fertility) was supported by data collected by the
government, in addition to other equally worrying examples, notably regarding the persecution
of minorities and violation of human rights (SAMPAIQ, 2019, p. 25). Even if the threat to democ-
racy is manifest and imminent, already lacking in clashes, the hope is that it will not go beyond
that, that we will not violate human rights as they once did and that this will be the biggest fight
to be fought. May we at least maintain our humanity, to the detriment of the incessant techno-
logical dawn that we see every day.

Thus, it is essential that we understand the value of information in today's society so
that we can reach conclusions such as those adopted by Harari and Sampaio. The concept of
“information” and “Information Society” is necessary to reveal this scenario more clearly, but it
is only the starting point. The use of information has become increasingly controversial, taking
into account personal and business agendas, violating individual and meta-individual human
rights, raising the need for sufficient norms to safeguard such a standard of rights.

5. CONCLUSION

This study aimed to analyze and establish, through bibliographic research, the concept
for “information” in the context of the Information Society and, considering this, to reach a
concept for the “Information Society” itself, in view of the inaccuracy that plagues these terms
even in the academic community, which makes it difficult to study this field. The research pro-
poses a non-exhaustive analysis and a succinct note of the importance of this matter, in view
of its necessary brevity.

Thus, a theoretical framework was analyzed about the concept of “information”, which
allowed us to know the classification of three main meanings attributed to that word, namely:

“information as a process”, “information as knowledge” and “information as a thing”, with each
of the characteristics that differentiate them. In addition, we studied the so-called Hierarchy
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of Wisdom, which clarifies the functional difference of the concepts of “data”, “information”,
“knowledge” and “wisdom”, as well as the attribution of value to each one of them.

In an analysis of the literature on the Information Society, we found that information is a
resource and product for industry, adding real economic value to products and services. And
that value, which is attributed to it, depends on the time factor. In addition, we establish that
the information has a potential value, that is, yet to be revealed.

In view of this referential base, we established a complex concept of information for the
Information Society and, now, we transcribe it so that, in order to summarize the information,
we do not lose relevant factors pointed out in it: Information is an intangible entity for the Infor-
mation Society, object of an informational, communicative process, which, in a broad sense,
welcomes data, information, knowledge and understanding, as each of these terms has the
same structure, despite its different functions. Information is a resource and a final product in
the production process, considering that it is used to produce more information, as much as it
is the result of that production. It has market and financial value, independently, due to its abil-
ity to assign value to products and services, which can be measured in different ways depend-
ing on the time of diffusion. And it has a potential value, due to its future use, still uncertain in
form, but certain in power.

In view of this, we move on to the specific bibliographic analysis of the Information Soci-
ety, with the same aim of reaching a term concept. Initially, we analyzed a brief historical con-
text that allowed us to establish that “Information Society” initially refers to the society that
has information as a producer of economic value.
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Considering other more characteristics that the doctrine recognizes to the Information
Society, we conclude (and here we transcribe again): Information Society as the historical
economic-social moment in which the intangible entity that is the object of the communica-
tional process, that is, information as knowledge, it is the means and the end of market rela-
tions, as it presents itself as a resource and as a product. In this period, information is capable
of assigning value, which will be compared in different ways in different temporal contexts,
and the relationships (organized in a network), as well as the economy, become global, whose
bases rest on the new technologies of information. information.

Finally, we establish the importance of its study, which is revealed by the countless shady
uses that information can and has found in our society, concluding that a new regulatory
framework for the Information Society is needed, supra-individual, so that it does not involve
steps about which, in spite of regret, society can never go back.
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ABSTRACT

The present study has the general objective of investigating the role to be played by the New Information and
Communication Technologies (NICTs) in relation to the crisis that Democracy is currently going through in
some parts of the world, including Brazil. Will they have a positive or negative influence? What ideas can be
implemented to motivate a healthy relationship between NICTs and Democracy? The research now developed
has a theoretical-descriptive character and qualitative bias, which is proposed within a critical and reflective
perspective. The deductive method, of historical-comparative procedure and the bibliographic research tech-
nique specialized in the researched subject are used.

Keywords: Democracy; Crisis; New Information and Communication Technologies; Importance.

RESUMO

O presente estudo tem por objetivo geral investigar qual o papel a ser exercido pelas Novas Tecnologias de
Informagdo e Comunicagdo (NTIC’s) em relagdo a crise pela qual atravessa a Democracia atualmente em
alguns lugares do mundo, inclusive no Brasil. Terdo elas influéncia positiva ou negativa? Que ideias podem
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ser implementadas para motivar uma relacdo sauddvel entre as NTIC's e a Democracia? Ao Direito, na quali-
dade de fonte garantidora dos Direitos Fundamentais, caberd papel relevante nessa indagacgéo, eis que devera
atuar sobre as NTIC’s para orientar suas praticas em busca de que possam atuar junto a redugdo do déficit
democratico. A pesquisa ora desenvolvida tem carater tedrico-descritivo e viés qualitativo, que é proposto den-
tro de uma perspectiva critica e reflexiva. Utiliza-se o método dedutivo, de procedimento histérico-comparativo
e a técnica de pesquisa bibliografica especializada no assunto pesquisado.

Palavras-chave: Democracia; Crise; Novas Tecnologias de Informagdo e Comunicagdo; Importancia.

1. INTRODUCTION

Political democracy is currently going through a worrying crisis. It runs the risk of ceas-
ing to be, without ever, in fact, having been. It runs the risk of being, itself, one of the prom-
ises it has not been able to keep. It is known that political democracy, beyond representation,
has always been in crisis, since deliberative mechanisms have not yet achieved a reasonable
effectiveness, especially in countries like Brazil, but not only here. This article will not deal with
this crisis, although it is quite relevant.

It is also known that beyond the political field the democratic deficit is even greater, so
that democratic values, as a rule, enjoy reduced influence in other fields of human relations,
such as social, economic, gender relations, etc. It is not about this relevant deficit that we will
speak either. As a matter of fact, as Boris Fausto well notes, in this aspect and in the aspect
mentioned in the previous paragraph it is preferable to use the expression deficit, instead of
democratic crisis, because the latter expression could give the idea of a “goal that has been
reached, in times past, which is not certain. One of the central elements of the deficit concerns
the quality of the democratic regime, its participatory content [...]” (FAUSTO, 2004, p. A3).

The crisis addressed here will be different. It is a crisis that threatens to deconstruct
democracy, even, and above all, in fields where it was thought to be reasonably consolidated.
The usefulness of democracy in achieving the promises it repeatedly fails to keep is currently
under discussion.

Indeed, because in several places where this political regime enjoyed a certain level of
health, it is already possible to identify signs of weakness. Its relevant conceptual elements
are shaped so that any system of mediation between the unity of the State and the multiplicity
of social actors can fit into them. People, more often and less shyly, justify notably despotic
practices as necessary for the protection of democratic ideals. Hate speech is regularly used
for the same purpose. Not by chance, moreover, some relevant surveys show that people have
never been less committed to democracy or more receptive to authoritarian alternatives than
they would be today, so that, effectively, democracy is losing space and prestige.

Thus, it remains relevant to know if these New Technologies can be used as instruments
to overcome the crisis through which Democracy is going through, or, who knows, to worsen
this crisis. In this aspect, it is important to investigate whether, in the current scenario of the
crisis of Democracy and the extensive flow of data and the use of the so-called new technolo-
gies or information and communication tools, to what extent can Democracy be influenced?
Moreover, as the present work assumes its commitment to democratic values, it is urgent
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that alternatives be discussed so that such relationship may be profoundly positive and fruit-
ful, so that the NICTs may be used as instruments capable of reducing the referred crisis and
strengthening the political-democratic structures. It is urgent to ask what role the Law should
play in this regard.

It is evident that the fight should be not only for the rescue of political democracy to its
status quo ante bellum, but to rebuild it, reducing its deficit, since a good deal of the current
crisis is planted in the promises that Democracy has not been able to keep, and is rooted in
such deficit, therefore. A deficit that is political, regarding the mechanisms of direct citizen
participation, but is also juridical, social, cultural, economic, gender, racial, etc.

Well then, the first step necessary to carry out this study is precisely to define the essen-
tial theoretical frameworks about democracy and the crisis it is going through. This will be the
subject of the first chapter, which will have the works of Robert Dahl and Yascha Mounk as its
main sources of research.

Next, the second chapter will seek to establish the conceptual foundations necessary to
understand the effects that NICTs may cause in the exercise of the democratic game. To this
end, the study supported by ideas coined by important authors who have elaborated serious
and well grounded studies on this theme, such as Larry Diamond, Thomas Friedman, Farhad
Manjoo, Cass Sunstein, and Cathy O'Neil, will be fundamental.
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At the end, it will be time and place to analyze some suggestions so that the NICTs may, in
the light of Law, effectively serve as an instrument to reduce the crisis and, why not, the demo-
cratic deficit. The most relevant doctrinal frameworks for the construction of such sugges-
tions are those launched by Eduardo Magrani and Helbing et al. Some experiences adopted in
the European Union are also used.

Thus, recognizing the importance of Democracy as one of the pillars of the Rule of Law
and its necessity in a socio-political context, which has been remodeling itself based on the
changes perceived within these contexts, it should be kept in mind that in a globalized sce-
nario new changes are emerging, rapidly and significantly altering the way people interact with
each other and share their lives with the world.

The relevance of knowledge about such changes is an extremely important way to recog-
nize the way in which technology has impacted the private sphere of individuals, considerably
affecting their autonomy.

2. POLITICAL DEMOCRACY: THE CONCEPTUAL
PREMISES THAT ARE BEING LOST ALONG THE
WAY AND THE CRISIS OF DEMOCRACY

At the outset, it is important to clarify that the present article will deal with political democ-
racy as a political regime (despite its necessary social, economic, cultural, gender, etc. implica-
tions), thus conceiving it, lato sensu, as an instrument of mediation between the unity of the
State and the multiplicity of social actors (TOURAINE, 1996). 251
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It is also important to clarify, in light of the need to establish conceptual premises, that
the present work adopts the classificatory and descriptive line drawn by Lijphart, who identi-
fies two great global models of political democracy the majoritarian one (where it is governed
according to the majority and its interest is sought without worrying about maximizing the
size of such majority) and the consensual one (where the majority is, only, a minimum require-
ment for Democracy, and, thus, it seeks to expand the participation in the government as well
as the necessary consensus in political decisions that will be taken through instruments that
enhance inclusion, negotiation and compromise) (LIJPHART, 2019). The reflection proposed
by the present article serves both models.

Democracy, also for the purposes of this study, is a regime based on the recognition of
certain Fundamental Rights that serve as a support for its effective exercise (DALH, 2001, p.
61/62). In this sense, for example, for the expression of plurality, a right that guarantees citi-
zens freedom of speech is necessary; so that individuals can be properly enlightened, the Right
to access to information and education is fundamental and so on, successively.

Autonomy and freedom reveal themselves, on the one hand, as basic presuppositions of
the democratic model, and on the other, as the desired result of such model. This means that
the free will of the citizen reveals itself as an indispensable condition for the true exercise of
democracy, but, at the same time, the exercise of democracy should provide a strengthen-
ing of freedom and autonomy of individuals, in an inexhaustible relationship of feedback or
strengthening between democracy, freedom and autonomy.

Precisely by understanding Democracy, for the purposes of the present study, remember,
within the aspects revealed above, is that the same objective elements (conceptual premises)
for a democratic process that Dahl deals with are identified and adopted. These are [a] effec-
tive participation, which consists in the possibility of every political participant being able to
present his or her opinion on a given policy before its implementation; [b] equality of the vote,
whereby everyone’s vote should have equal weight; [c] enlightened understanding, that is, hav-
ing knowledge regarding other possible policies and their consequences; [d] control of the
planning program, which consists in deciding which issues should be the subject of planning;
and [e] inclusion of adults, which guarantees the observance of the first criterion, but in relation
to citizens (DALH, 2001, p. 50).

Remember that respect for these criteria is important to ensure political equality, so any
violation would result in an inequality that would distort the political-democratic process.
Thus, in summary, Democracy has as its main precepts: the guarantee of fundamental rights;
individual valorization; respect for the diversity of ideas (GARCIA, 1997, p. 43), as well as
equality, autonomy and freedom to decide. Such precepts guarantee the model the necessary
cohesion to sustain its organizational structure and a real possibility of success in achieving
its main objective: mediation (free, plural and equal) between the State and the multiplicity of
social actors.

Thus, in the view of the authors of this study, democracy emerges as a practice that, in
the existence of favorable conditions, will, in fact, allow individuals to participate freely and
directly in the political decisions made in a society. Otherwise, democracy needs to feed back
into the system, reinforcing and amplifying such favorable conditions. In other words, within
a society, the individuals inserted in that context will be able to participate, opine, and even
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oppose, effectively, the political issues put on the agenda. They will be able to establish their
own individual organization to enforce their participation.

Well, not only in Brazil but also in other parts of the world, this is the model intended by
the Constitutions of several countries around the globe. This was the model that, until recently,
was seen as the ideal model, to be pursued by National States truly committed to ideals of
freedom, autonomy, and equality.

It turns out that, as identified by some important authors, including Yascha Mounk (2019),
individuals have never been less committed to Democracy or more receptive to authoritarian
alternatives than they would be today. Thus, Democracy has been losing allies. It is true that
there are other equally relevant analyses about this crisis faced by democracy, however, Mounk’s
analysis was chosen as representative of the issue since it registers a correct analysis about
the setback movement that the consolidation of democracy has been suffering in recent years
throughout important countries where, until then, it seemed to have no legitimate opponents.

It is thus clearly perceived that something has changed considerably since Norberto Bob-
bio stated, even if with a certain fear, that Democracy would not be subject to the internal dan-
gers from which right-wing and left-wing extremisms could derive (BOBBIO, 2000, p. 49/50).
After all, the author recalled, even unfulfilled promises or unforeseen obstacles would not have
been enough to turn democratic regimes into autocratic ones, so the minimum content of the
democratic state would not have shrunk.

This analysis no longer holds. According to Mounk, democracy is becoming increasingly
deconsolidated and, over the decades, the number of citizens who distrust their politicians has
increased considerably, while confidence in political institutions is increasingly low (MOUNK,
2019, p.125).

This is, as Krastev detects well, a true paradox, since Democracy would have reached its
existential crisis at the exact moment of its global triumph (KRASTEV, 2020). Yes, because
while Democracy is perceived as the best form of government by most people in the world,
opinion polls indicate that people living in authoritarian regimes are more likely to believe that
their voice matters in the decision-making process than people living in democracies.

Not only in North America, but also in Western Europe, voters’ expectations about the fate
of democracy are worrisome, as the population finds itself in a scenario of unpredictability
about government actions. But it must be emphasized that this popular disillusionment did not
occur in an inconsistent or even fortuitous manner. Yascha Mounk, for example, cites that in
the United States, for example, the “Saturday Night Massacre” episode of the Watergate scan-
dal, and which mobilized the impeachment of President Richard Nixon, significantly shook the
confidence of Americans in their political representatives (MOUNK, 2019, p. 125).

Unfortunately, political scandals have become more and more frequent around the globe,
notably those linked to episodes of corruption, embezzlement of public resources, violation
of citizens’ rights by the state, and the unpredictable possibilities of wars between countries.
Corruption, social moralization, social securitization, emergence of the fight against terror,
generalized surveillance are important elements (BOLZAN DE MORAIS, 2018, p.876-903) that
begin to compose and define the state and social relations.
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All this has motivated the growing democratic crisis, showing that people are less and
less optimistic about this political regime, becoming more open to authoritarian regimes.

There is also a loss, and thus a conceptual weakening of the fundamental elements that
characterize a democratic regime. In this sense, for example, there are several manifesta-
tions that proclaim themselves “in favor of democracy”, but that, in truth, are founded on the
absolute fragility or disregard of one, some or even all of the objective elements that charac-
terize the democratic process, as, for example, in the manifestations that support the use of
the Armed Forces or the closing of the Constitutional Courts as measures to be adopted to
protect democracy.

But why is this happening? Why are young people especially surrendering to anti-demo-
cratic ideologies rather than advocating for the revitalization of political institutions as pillars
of democracy? Mounk (2019) explains that much of this stems from a lack of knowledge about
the consequences that the absence of Democracy brings to individuals and what it would be
like to live in a political system without Constitutional guarantees.

If we observe what history shows us, the social struggles for the conquest of Public Free-
doms were a very important step to limit the power of the State over people’s lives and, con-
sequently, avoid the tyranny of rulers, in order to protect people from the State itself. However,
since this is a generation that did not experience fascism and does not know the turbulence
of being inserted in a threatening political scenario, it somehow makes these individuals favor
the relativization of authoritarian regimes, making real the possibility of political experimenta-
tion, since democracy no longer seems to be the only option. They are unaware of the smell of
gunpowder because they have never been to war.

Be that as it may, it is certain that for Mounk (2019) a growing portion of citizens have
been presenting negative views about Democracy or believe that it is not particularly impor-
tant. As can also be seen in the current Brazilian scenario, a smaller but rapidly growing portion
is open to authoritarian alternatives, with despots or military in power, in a clear demonstra-
tion of the crisis in Democracy, its assumptions and its institutions, which until recently were
considered stable.

Democracy, thus, is in crisis, and this crisis, above all, is a crisis linked to a deep crisis
of performance (MOUNK, 2019) arising from several unfulfilled promises, and this crisis, of
course, is exploited by various sectors.

Bobbio rightly points out six of such promises, namely: 1) The empowerment of the
individual; 2) The prohibition of the imperative mandate; 3) The defeat of oligarchies; 4) The
exercise beyond the political frontier, with its action in non-political spaces in which power is
exercised that makes binding decisions for an entire social group; 5) of eliminating Invisible
Power, such as the power exercised by the mafia, militia, organized crime, etc. and, finally, 6)
education for citizenship, which would enable the exercise of an eminently active citizenship
(BOBBIO, 2000, p. 34/45).

In this context, other ways of thinking about collective organization seem to gain strength
and the democratic regime and, what is worse, its values, are threatened. Many people ask
themselves why insist on Democracy if it no longer (or definitively?) meets society’s wishes,
if political agents do not represent, and do not materialize, the interests of those who elected
them? The current crisis of Democracy is, thus, the crisis (or the giving up) of the values that it
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represents and intends to strengthen, among which are Fundamental Rights, freedom, auton-
omy, and equality.

Well then, during this crisis of democratic legitimacy, is it possible for Democracy to be
re-dressed using NICTs to transform it into a new digital Democracy? In the current scenario of
the crisis of Democracy and the extensive flow of data and the use of the so-called NICTs, to
what extent can Democracy be influenced? This is what will be answered below.

3. NEW INFORMATION AND COMMUNICATION
TECHNOLOGIES AND DEMOCRACY: WHERE
WILL THE PENDULUM SWING?

For Castells, the core of the transformation experienced in the current scenario refers to
information processing and communication technologies. According to the author:

[...] information technology is to this revolution what new sources of energy

were to successive industrial revolutions, from the steam engine to electricity,

fossil fuels and even nuclear power, since the generation and distribution of

energy were the main element in the basis of industrial society (CASTELLS,
2019, p. 88).

Well then, the evolution of information and communication technologies, from the printing
press, the telephone, the television, and, finally, the computer, culminated, until this moment,
with the so-called New Information and Communication Technologies - NICTs, which were
driven by the expansion of the use of the internet. NICTs are, then, all the digital electronic
devices that allow communication between individuals in real time, at high speed, and with a
high flow of information.

In this sense, it is common to identify conflicting positions about the role (to be) played by
such NICTs in the democratic system. From an optimistic to a gloomy perspective, the authors
diverge on the possibility of using such technologies for the benefit of democratic instruments.

Runciman clarifies that at first it was believed that with the advent of a single network
in which people, objects, ideas and information could be connected, Democracy would gain
strength, and the great constant flow of information would become a powerful ally of demo-
cratic dictates. This is indeed possible, but it is far from an inexorable effect (RUNCIMAN,
2018, p. 154).

Larry Diamond (2012) goes so far as to call these new technologies “liberation technolo-
gies” (comprised of any form of Information and Communication Technology (ICTs) that can
expand economic, political, and social freedom, which would currently involve the digital forms
of ICTs - computer, internet, cell phones, Social Media...), in light of the empowerment they
would give citizens and civil society to facilitate independent communication, expose opin-
ions, mobilize protests, monitor elections, oversee government, and other ways of achieving
freedom. Important samples of such liberation movements can be found in the “Green Revolu-
tion” in Iran, the “Arab Spring” in the Middle East and North Africa, Occupy Wall Street, Black
Lives Matter in the US, and, in Brazil, the mobilization in favor of the half-pass and demonstrate
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that, indeed, NICTs enjoy relevant potential to reduce the communicational gap between insid-
ers and outsiders.

Friedman (2014), for his part, came to imagine that the democratization and diffusion of
the revolution and universalization of new technologies, which left the Elites’ computers for
people’s Smartphones, would give birth to a new global political force, bigger and more impor-
tant than the “Men of Davos”. In this sense, it should be clarified that the expression “Davos
Men” was coined by Huntington (2004) to identify a global “superclass” emerging from the
Davos World Economic Forum, a cosmopolitan and transnational elite, formed by high-tech,
finance, multinationals, academics and NGOs and that had “little need for national loyalty” and
more in common with each other than their fellow citizens.

Well, this larger and more important force than the “Men of Davos,” Friedman (2014) called
the “Square People.” These square people would represent a diversity of politics and would
demand a new kind of social contract. They would fight for their voice to be increasingly heard.
They would fight for better schools, better roads, and better rule of law. They would demand
the possibility of a better future and to have their voices amplified.

In a more skeptical view Runciman predicts that dependence on this new technology
would make us an easy target for exploitation. The ones who would enslave us would not be
killer robots, but unscrupulous individuals capable of using such technology to their advan-
tage. He finishes by warning that in a land of technology dependents, those who navigate
smartly would be king, as fake news and the micro-targeting of messages to voters would
demonstrate (RUNCIMAN, 2018, p. 134).

Krastev (2020), for his part, correctly points out that NICTs have the power to dramatically
increase governments’ capacity for social control, so big data authoritarianism would be able
to compensate for one of the main deficiencies of old-fashioned authoritarian regimes: the
lack of relevant information about what is happening in society.

Also concerned, Manjoo (2016) suggests that before we get excited about such changes,
we should get nervous about it, because the Internet has loosened our collective understand-
ing of truth, which turns out to be a discouraging trend, suggesting that social media has
become an increasingly powerful cultural and political force, to the point that its effects are
beginning to alter the course of global events.

The author identifies, as a possible circumstance to favor political instability through the
weakening of political institutions, the advent of the internet and social media, since they have
enabled the spread of new sources of information, significantly weakening the pillar of the
hypodermic theory of communication: the mass media (MANJOO, 2016).

In this sense, the transformation in communication is such that, currently, newspapers,
radios and televisions (pillars of the hypodermic theory of communication) now also use inter-
net-based communication in their production or dissemination, in a true revolution also inci-
dent on the reading patterns of such information, that not only make the mainstream media
less and less relevant as hostages of the Technology Giants (especially Google, Facebook and
Amazon) that, thus, now assume the role once played by the mainstream media, i.e. as true
gatekeepers of information, but, what may be more worrying, make them (us) hostages of the
values of such giants (FOER, 2018, p. 137).
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To get an idea, it is estimated that among Americans, 62% read news from social media,
notably Facebook, and not from the main page of the major media outlets, with one-third of the
traffic arriving at the sites of such media outlets coming from Google (FOER, 2018, p. 25/16).

Be that as it may, with the advent of the Internet in a new communicational landscape, it
has become increasingly possible to insert the ordinary individual in a leading role in front of
the elaboration of digital content.

The individual, thus, would have ceased to be a mere receiver and started to be the sender
of the message, producing contents that are capable of influencing thousands of other people,
and thus, no longer occupying only the passive pole in the communication process. Communi-
cation is no longer from one to a few or even one to many (as in mass communication media),
to become many to many (MOUNK, 2019, p.172/173), that is, several individuals who produce
information and at the same time receive information and, thus, much of their ability to control
the dissemination of ideas or messages that resonate among ordinary people is lost.

There is no longer a monopoly of informational content by traditional media, although
it can (and should) be said, as mentioned above, that a considerable part of this power has
passed into the hands of large technology companies. Yes, because all this informational
content will necessarily (and this is far from unimportant for the purposes of informational
autonomy) go through some sifting or control by the new gatekeepers, but they (individuals)
will be given the power to produce the very content they want to see disseminated. Now, any
individual can produce content and disseminate it to an infinite number of people, anywhere in
the world, including the politicians themselves.

In this sense, it is increasingly common for parliaments to be occupied by the so-called
digital influencers or Youtubers, where the culture of sharing “in real time”, the supposed
informality and the alleged proximity, seeks to transform voters into followers, making them
loyal. This direct relationship between politicians and voters-followers, for example, makes
some time-honored political institutes or practices anachronistic, as is the case of the Right to
Broadcast and the maxim, applied in many parliaments, that states that the opposition would
be the audience and the government, the scoreboard: today, almost everyone plays to seduce
or charm, in a very performative way, their audiences.

This new possibility (the power to produce one’s own content) generated by the NICTs,
this control carried out by the new gatekeepers, this lack of digital literacy, this control car-
ried out by Big Brother, in short, all the new challenges (which reside in old problems) bring
an environment still weakly protected and regulated, being the stage for conflicts regarding
Fundamental Rights and Democracy, the two main measures used to assess the legitimacy
of Political Power. Thus, NTIC’s will have a direct influence on Law and its attempt to regulate
social and political relations.

Another important factor caused by NICTs is the “changing Overton window” Clay Shirky
tells us about, as Manjoo (2016) points out. This window is an expression coined by Joseph
Overton to describe the variety of subjects that the mainstream media considers publicly
acceptable to discuss. Well, from the early 1980s of the twentieth century until the very recent
past it was considered unwise for politicians to espouse views considered, by most, to be out-
side the mainstream, things like explicit appeals to racial prejudice.
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Precisely because of this, Shirky points out, as Manjoo (2016) points out, white ethnon-
ationalism was kept in check. Thus, pluralistic ignorance would have caused groups of people
holding offensive views, to be restrained by not knowing how many others shared their views.
Thanks to NICT's they could see that they were not alone. They were able to express their
thoughts online reinforcing their distorted worldview and then enter the mainstream.

In this sense, reaching such groups (and their enthusiasm and energy) also became the
goal of several figures, considered outsiders, who suddenly left irrelevance or inexpressive-
ness (Trump, Bolsonaro, Jorg Haider, Geert Wilders, etc.) to reach relevant and expressive
political positions, recognizing and making use of the energy and enthusiasm of such groups.
Here, we cannot help but recall Krastev's (2020) correct and accurate observation to the effect
that the new authoritarians ended up being the biggest beneficiaries of the wave of protests of
the last decade, and also contributed to the declining influence of NGOs as an agent of social
and political change.

But that's not all. The fragility of the blind belief in the democratizing power of NICTs is
even greater. yes, because the relationship between NICTs and Democracy is influenced by the
phenomenon of information curation. Nicholas Negroponte, quoted by Sustein had predicted
that a few years after 1995, it would be possible for people to gain access to extremely person-
alized news, so that they would only receive what they considered important (SUNSTEIN, 2017,
p. 1). Such a personalized newspaper would be a “Daily Me,” a personal and unique newspaper.
Such a prediction, in a sense, is already present in today’s internet architecture.

The Daily Me that social media can promote is not set up by the user. The algorithms know
a lot about people’s lives through their browsing history and patterns. By analyzing the correla-
tion between what people have done before, quite accurately, they can predict what people will
like to do (or what they will do or what they will be prone to do if given the right incentive) next
(O'NEIL, 2016, p. 77) and thus show such people, on social media or search engines, data that
matches their opinions, or the opinions that prove convenient for sales purposes (of products
or people) (O'NEIL, 2016, p. 188/191).

This phenomenon is called by Sunstein the “Architecture of control” (SUNSTEIN, 2017,
p. 1). After all, this selectivity of what can or should be seen by someone, which conditions
people in an “echo chamber” and to the Daily Me, is far from natural, because it is the result of
a thorough and millimetrically personalized control.

Noteworthy, also, as HELBING et al. (2017) warn, some software platforms are moving
toward “persuasive computing,” so in the near future (or present?), using sophisticated manip-
ulation technologies, these platforms will be able to guide us through entire courses of action,
so the trend would no longer be programming computers, but programming people.

In the same vein, he warns, moreover, that perhaps even more significant is the fact that
manipulative methods change the way we make our decisions, so the large-scale use of such
methods could cause serious social harm, since such manipulative technologies would restrict
freedom of choice, which would be slowly but surely disappearing - slowly enough, in fact, that
there has been little resistance from the population so far (HELBING, et all., 2017).

Incidentally, the “echo chamber” and polarization are also revealed as important phenom-
ena stemming from (or incredibly enhanced by) NICTs. The phenomenon of the “echo cham-
ber” is not even perceived due to a supposed freedom in data circulation, but it is marked by
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the advent of the insertion of the citizen in a false reality in his “virtual bubble,” believing that
his conceptions of the world are universal. As a result, the “other” is reduced to a stereotype
and is easily characterized as the enemy - a true polarization.

This conjuncture is harmful to Democracy insofar as the individual is directed to maintain
his understanding and not to rethink, maintaining a passive posture and directed to reject
those who have any disagreement with his ideals - without any possibility of admission for
integration, without exercising tolerance and alterity.

The issue is even more complex in face of the following paradox: on the one hand, the
need to protect the citizen from the undue appropriation of his data flow by private companies;
and on the other hand, the excessive protection of privacy may result in the injury or mitigation
of the public interests of security and effectiveness, as well as the economic development of
society. Here, as will be seen, the Law must choose a side.

The complexity can also be identified in the fact that technology has developed at an impor-
tant speed in recent years. Electronic devices such as smartphones are interconnected to per-
sonal digital devices with the intention of making human life more practical, and, in fact, they do.

Examples of this include GPS mobility applications, Facebook friend suggestions (about
people we might possibly know), and advertisements that recognize our interests and invade
our computer screen. All this seems obvious when looked at from a day-to-day perspective.
However, what is little recognized about these examples is that they are mechanisms with an
incredible potential for persuasion.

The drastic changes perceived as technological advances develop, demonstrate the
insertion of these means in the daily lives of individuals in a way that has become practically
impossible to disengage from them. Society is increasingly more dependent on digital means
of communication, since being inserted in this environment is no longer optional to the individ-
ual. In this way, NICTs have become not only a work tool, but have also significantly changed
interpersonal relationships.

An example of this is the emergence of direct messaging applications, such as What-
sApp, which became an indispensable source of communication, making human life more
practical. Thus, the advent of new techniques that allow greater convenience and practicality
is easily accepted by the postmodern society, characterized by living in a globalized world,
where information is passed on at great speed around the world (HALL, 2011).

Even public policies are already being implemented based on these digital resources to
manage and drive behavior in society. These are the so-called nudges that, according to Sun-
stein (2017) would be, in theory, subtle incentives or discouragements (which may also take
the form of permissions and prohibitions, depending on the case) by the Public Administration
to guide people in certain directions, without preventing them (in theory), however, from fol-
lowing another path.

For the author, nudges are not normative rules that force people to shape their behavior
through coercion, but strategies that direct people through incentives, allowing them freedom
of choice to decide whether to comply with that guidance or not. Sunstein demonstrates prac-
tical examples of how nudges surround our daily lives:
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In everyday life, a GPS is an example of a nudge; likewise is an app that
informs the user how many calories have been ingested over the previous day;
likewise is it with the text message, which informs customers that a bill is due
or a doctor’s appointment is scheduled for the next day; so is an alarm clock;
so is automatic enrollment for pension and retirement plans; with default set-
tings on computers and cell phones; so is the system for automatic payment
of credit card and mortgage bills (SUNSTEIN, 2017, p. 1026).

When we talk about interventions within cyberspace, the implementation of marketing
communication strategies has no limits. That is, increasingly, the frequent access of NICT
users has left traces of their activities, interests and needs, which serves quite properly, for
example, to companies that want to sell their products (or people) reaching the ideal con-
sumer. Advertising itself has followed the peculiarities of new technologies, adapting itself to
the formats that allow it to send messages increasingly targeted to individuals who are seen
not only as users on the network, but also as potential consumers.

According to Magrani, we are facing a techno-regulated world, that is, a world in which
the rules of technology, as well as its internal architecture and design, will condition human
actions to previously programmed codes (MAGRANI, 2019, p. 251/259). Thus, although there
may be the feeling that users are fully exercising their freedom when “surfing the web”, there is
a great chance that we are, in fact, totally limited to the commercial purposes of these devices.
This is a scenario of commercialization of personal data.
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Imperceptibly, we make available the register of our activities and personal data to the
platform’s own system, which uses this data for advertising and commercial purposes of com-
panies that are also in that environment in order to sell products, people and services.

For example, if a Facebook user decides to perform a search on Google about a very spe-
cific type of accessory that he intends to buy in the future, immediately numerous advertise-
ments referring to the object in question will surround him on his other social media, such as
Facebook and Instagram.

Sometimes we may ignore or even not rethink the issues that exist behind a simple adver-
tisement. However, the interconnectivity between digital platforms (Google, Facebook, Insta-
gram, and even Whatsapp), has presented a system of commodification, regarding the use
of users’ personal data, for entirely commercial purposes. Elections around the world have
already been (and probably still are) decided based on such data, one strongly suspects.

This shows how much we are hostages of the algorithms that make up the
architecture (or design) of these digital platforms, since it was not necessary
for the user of the previous example to request the suggestions of ads on
his own, but simply, he was conditioned to receive all this content from the
moment he joined that network, agreeing to the terms of use and privacy pol-
icy of the media in question. Thus, techno-regulation by design carries a great
risk of authoritarianism and paternalism, according to Pagallo, because they
remove autonomy on the part of people, by making it virtually impossible to
conduct infringing the behavior desired by the rule (PAGALLO, 2015, p. 161-
177; FLORIDI, 2015, p. 173).

Thus, to what extent can one ignore these measures imposed by technology, since the
routine use of social media has become a practice that can no longer be considered optional?
Should individuals abide by these rules as a preponderant condition for the use of these means
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of communication, even if this directly violates their constitutional rights? Where is the inter-
vention of the Rule of Law as a means of guaranteeing citizens' rights?

Well, as we have seen, the movement of NICT’s on Democracy is pendular, and it can oscil-
late between positive action and action that weakens democratic structures. There is potential
for tilting to both sides, therefore. It is necessary to choose, therefore.

Thus, if the democratization of the media has entailed a potential empowerment of indi-
viduals with regard to the possibility of receiving and propagating ideas opposing the gov-
ernment and the mainstream media, transforming “fundamentally the structural conditions
of communication” (MOUNK, 2019, p.172). If, every day, thousands of polls, comments and
“likes” are registered among users on the networks, not only as a form of practical interac-
tion in cyberspace, but as a virtual movement that allows construction and development of
debates on social and political issues, capable of mobilizing people almost instantaneously in
favor of a common interest.

If, for example, during the Brazilian presidential elections that took place in 2018, the
explicit possibility of then-candidate Jair Bolsonaro being elected mobilized several voters
to protest against some of the positions adopted by him, generating a movement that man-
aged to mobilize more than 1 million members in less than 2 weeks, enabling demonstrations
throughout Brazil through #ELENAO!4, considered by some as the largest women'’s political act
in the history of Brazil.
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If such episode reinforces the thesis exposed by Mounk (2019) in the sense that social
networks have enabled the insertion of individuals in leadership positions when it comes to
social and political issues, which has considerably attenuated the old limitations established
by the mass media, so ordinary individuals have become content producers with the potential
to become influencers on a large scale, without the need to bet on a high investment for the
use of these platforms.

Despite all this, it is also true that NICT’s can be captured by antidemocratic forces and,
thus, serve to weaken Democracy, as seen above. It is necessary, therefore, to have respon-
sible and careful analyses to support ethical practices committed to democratic values. It is
necessary, moreover, to adopt and promote a set of actions that can swing the pendulum in
favor of Democracy. Below we will look at some of them.

4. HOW CAN THE LAW SWING THE
PENDULUM IN FAVOR OF DEMOCRACY?

As seen above, the emergence of the Internet has enabled the insertion of individuals in
networks, democratizing the use of digital platforms. However, as we have also seen, although
the great technological advance as a tool for the development of society itself is remarkable,
there are central problems that can be observed about the processes of use of these media by

4 EXAME. "Women United Against Bolsonaro" has 1 million members on Facebook. 2018. Available at: https://exame.abril.com. 261
br/brasil/mulheres-unidas-contra-bolsonaro-tem-1-milhao-de-membros-no-facebook/. Accessed on: 15 Dec. 2019.
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civil society. Therefore, while the new means of communication have enabled popular inclu-
sion for a significantly smaller investment than the mass media, the State and society will need
to develop mechanisms to force the NICTs to act in a democratic way, or to offer means that
enable the individual-lector to develop his own defense and protection mechanisms against
the improper use of such New Technologies.

In this sense, according to what has been exposed, we can identify a contemporary par-
adox: the NICTs have brought the possibility of information and communication democrati-
zation by means of digital platforms, at the same time that they have violated Fundamental
Rights referring, among others, to freedom, privacy, ownership of personal data, notably sensi-
tive data and information self-determination.

The delicacy of the issue is also emphasized by Magrani, when he affirms that we are
facing a world regulated by non-regulatory techniques resulting from technology. Therefore,
understanding that digital architecture subtly imposes the naturalization of abusive practices
within digital platforms, such as the commodification of personal data and illegal censorship,
one realizes that it has its own regulation, which not only acts in an arbitrary way to Law, but
competes directly with it (MAGRANI, 2019, p.252).

Magrani draws on Binghan's conceptions in his work Rule of Law, about the role of the rule

of law in a technoregulated world, and states:
[..]there is today a discrepancy between the role that the Rule of Law should
represent in contemporary societies, and the upsurge in the practice of tech-

noregulation of citizens carried out on digital platforms, encompassing their
products and services to users (MAGRANI, 2019, p.253).

Therefore, relevant question regarding the above, is given by the fact that the new Gate-
keepers of Communication and Information are creating regulations that follow their own
commercial interests, foster their own values, limiting and conditioning users to their structure
and values. In other words, we are increasingly prone to the rules of technology as something
that is overriding law itself, which considerably diminishes the potential of the public sphere
and the rule of law within cyberspace. It is almost as if there is no legitimacy for Law to inter-
fere with the rules of technology. It is an imaginary line that separates Law (of humans) from
the technological universe (of machines).

In a techno-regulatory scenario, the rules are simply dictated by the code
imperatively. In a context where non-normative technological tools dominate
the regulatory environment, we seem to be subject to the rule of technology
rather than the rule of law. Technoregulation signals the disappearance of our
capacity to argue and resist, and thus may result in an even greater deviation
from the values that make us “human,” when thinking about power relations

and contestations; as well as the sphere of truth and justice governed by the
rule of law (MAGRANI, 2019, p.254).

Thus, Magrani states that the Rule of Law as a source guarantor of Fundamental Rights
should intervene in these techniques in order to guide the practices of technology, having as
a basis the Law itself, and not the opposite (MAGRANI, 2019, p.255). Law should be the major
model of normative regulation, since, in contradiction to this, we will be facing constant insta-
bilities regarding the protection of citizens' rights, as well as, we will be increasingly distant
from establishing legal certainty and avoiding arbitrariness. This will generate more and more
difficult cases in the judiciary. It is true that the Law can act through its primary sources, espe-
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cially through the edition of normative acts that can guide the democratic role to be played by
NTICs. However, secondary sources also play a relevant role, either as a motivational factor for
normative change, or as a consolidating element of such change. Both sources are of interest
to the present work.

Thus, it is necessary that there be an ethical-legal balance in the practices arising from
cyberspace, through an analysis focused on the effects of the actions of non-human agents,
within the private or sensitive sphere of individuals. Technological advance must be faced as
areality that tends to develop faster, perhaps, than Law’s capacity to keep up with it. However,
it is the Law’s fundamental role in overseeing these practices, protecting and safeguarding
individuals from violations that interfere with the exercise of their autonomy.

The Law, supported by an adequate ethical foundation, will serve as a channel
for data processing and other technological materialities, avoiding a techno-
regulation that is harmful to humanity. In this new role, it is important that Law
guides the production and development of Things (technical artifacts) so as

to be sensitive to values, for example, regulating privacy, security, and ethics
by design. (MAGRANI, 2019, p.257).

After all, the right to individual self-development can only be exercised by those who have
control over their lives, which presupposes informational self-determination, which in turn
requires a model of education and conduct geared towards these new problems and fragili-
ties. Discussing ideas for better citizen protection in the face of new technologies, Helbing et
all. (2017) make an important warning in the sense of requiring that any and all advertise-
ments be properly identified as such, and should not be misleading, or use certain psychologi-
cal tricks, such as subliminal stimuli.

Helbing et all. (2017) make an important comparison when they warn that in the academic
world, even harmless decision experiments are considered experiments on human beings,
which would have to be approved by an ethics committee with public accountability, so a
code of conduct like the Hippocratic Oath is entirely appropriate to move the conduct of large
companies in the virtual environment. They make Helbing et all. (2017), a disturbing inquiry, to
know if our thinking, our freedom and democracy have been invaded?

Recent facts show that they have, so it is urgent to reverse this situation.

To this end, Helbing et all. (2017) rightly advocate the establishment of the following prin-
ciples to guide the relationship with new technologies: 1. Decentralize more and more the func-
tion of information systems; 2. Support self-determination and participation of information;
3. Improve transparency in order to achieve greater trust; 4. Reduce distortion and pollution
of information; 5. Enable user-controlled information filters; 6. Support social and economic
diversity; 7. Improve interoperability and collaboration opportunities; 8. Create digital assis-
tants and coordination tools; 9. Support collective intelligence, and 10. Promote responsible
citizen behavior in the digital world through digital literacy and enlightenment.

It is evident that, for these principles to be able to act, it is first necessary to make a
choice, which is not only the individual's choice, but the State’s choice when it exercises the
art of defining and executing public policies, behold, the issue can never be faced correctly
without the institution and development of central public policies that choose and trace the
path to be taken, either in the light of digital literacy, informative self-determination, protection
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of democratic values, or in the light of media anaphalbitism, circulation of information, fake
news, disinformation, etc..

Some, certainly, will ponder that it would not be necessary to choose which path to fol-
low, but to try to make them compatible, in an attempt to proceed to a practical concordance
between such equally fundamental values. For such optimistically minded people it is impor-
tant to remember the correct and precise lessons of Villey (2007, p. 8) in the sense that each
one of the Human Rights “is the negation of other human rights”. Continuing in acute and
forceful observation about the flexible, modular and contradictory nature intrinsic to the notion
of Human Rights, he states:

“Oh admirable medicine - capable of curing everything, even the diseases it
has itself produced. (...) A tool of a thousand uses. It has been used for the
benefit of the working classes or the bourgeoisie - of the evildoers against the
judges - of the victims against the evildoers. But beware! You have to choose:
either for the good of some or for the good of others. Never in history have
human rights been exercised for the benefit of all. The trouble with human

rights is that no one could take advantage of them except to the detriment of
some men.” (VILLEY, 2007, p. 162).

Thus, the struggle for the effectiveness of any Fundamental Right is, in essence, a tragic
choice, so it is important to choose which side to follow, it is also important that the choice is
clear and precise on the part of the State, providing public policies and appropriate regulatory
framework to ensure that technologies are designed and used in ways that are compatible
with the hyposufficiency present, to a large extent, in the relations of the individual, notably the
voter, with the companies that collect and process data, in the struggle to keep their under-
standing free and clear.

About the importance of clarity about the choices made, Krastev (2020) when analyz-
ing the relationship between hyper-globalization, democracy, and self-determination, based
on the trilemma proposed by Rodrik, states that one can even restrict democracy in order
to minimize international transaction costs, disregarding the economic and social whiplash
that the global economy occasionally produces. One can even limit globalization in the hope
of building democratic legitimacy at home, or even globalize Democracy at the expense of
national sovereignty, but what we cannot have is hyper-globalization, democracy, and self-
determination simultaneously, which is precisely what most governments (and people) want.

For the same reason we cannot have Democracy supported or enabled by Military Govern-
ment, informational self-determination and hate speech or fake news, secrecy of public docu-
ments and reduction in corruption, free circulation of data and protection of personal data, and
soon. Itis necessary to choose. Or rather, the choice has already been made, has it been made
for you or, in some way, represents you?

It should be noted, in this respect, that the European Union is in the vanguard of some
relevant choices in the attempt to swing the pendulum in favor of Democracy. We speak not
only of the General Regulation on Data Protection, of 2018, but especially of the various move-
ments practiced there that indicate that the right choices are being made, unlike Brazil, as we
shall see below.
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In this sense it is registered that in 2018 the Action Plan against Disinformation® was
launched, which intends to carry out some bold goals to combat disinformation that generated
relevant episodes in some countries, such as in Spain, after the probable interference of Rus-
sian “bots” during the referendum in Catalonia and as in the United Kingdom, because of the
wave of disinformation about Brexit.

It is intended, for example, to ensure more effective detection of disinformation media, on
the assumption that the state needs to invest an important amount of public resources for this
purpose, especially in combating disinformation and raising awareness of its adverse impact.

Now, it is known that the realization of a certain right is not exhausted by its mere provi-
sion in the legal system. The intervention of a political authority, in this case the State, is neces-
sary for the rights to come to be realized, since in the absence of such an authority willing to
act to guarantee a given right, it will be nothing more than an unfulfilled promise. The absence
of the State will mean the absence of Rights, since a Right will only exist if and when it receives
support from State Institutions, including the public budget (HOLMES; SUNSTEIN, 2011, p. 38).
It is precisely for this reason that the realization of Fundamental Rights, whatever they may be,
demands, imperiously, the allocation of public resources. Thus, it is certain that rights depend
on the government, so it will remain impossible to protect them without funds and state sup-
port (HOLMES; SUNSTEIN, 2011, p. 33). It is precisely for this reason that one cannot seriously
speak of protecting the Right to informational self-determination without the existence of pub-
lic policies and significant public resources allocated to this area.

Returning to the aforementioned Action Plan prepared by the EU, it is worth noting that
it also intends to formulate a coordinated response among the various EU members, through
the creation of a specific early warning system between the EU institutions and its member
states, in order to facilitate data sharing and analysis of disinformation campaigns, alerting to
disinformation threats in real time.

The Plan also covers the duty to implement quickly and effectively the commitments
made, focusing on urgent measures such as ensuring transparency of political propaganda,
increasing efforts to close down active fake accounts, identifying non-human interactions
(messages propagated automatically by “bots”), and cooperating with fact-checkers and aca-
demic researchers to identify disinformation campaigns and make the content of verified facts
more visible and widespread.

Finally, the Plan seeks to raise awareness and empower citizens to shield themselves from
the effects of disinformation campaigns, promoting the so-called media literacy through spe-
cific programs, where national multidisciplinary teams of independent verifiers and investiga-
tors will be supported to identify and denounce disinformation campaigns on social networks.

Something quite different occurs in Brazil, where an important level of slowness, improvi-
sation and disjointed actions can be found in relation to the protection of the individual-voter’s
right to informational self-determination. Such slowness, of course, is incompatible with the
speed and scope of the damage that NICTs can cause to Democracy. At the end of 2017, the
Superior Electoral Court took the initial step in the attempt to protect the free manifestation of
the voter’s will, by creating the Advisory Council on Internet and Elections, with the purpose of

5 European Union. Action Plan against Disinformation. December/2018; Available at https://eeas.europa.eu/sites/eeas/files/
action_plan_against_disinformation.pdf/. Accessed May 25, 2020.
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developing research and studies to be implemented in the elections that took place in October
of the following year. Already in the resolutions referring to those elections, the Court included
some rules aiming to discourage the spread of false news, for example, without much success.

Another important step taken by the TSE was the elaboration of the Countering Disinfor-
mation Program, launched in August 2019, whose object is focused on the 2020 election and
has the adhesion of civil society, notably Google, Facebook, Twitter and WhatsApp, which have
signed commitments to actively discourage the spread of false information and to improve
methods of identifying possible practices for disseminating false content.

The Electoral Justice has also produced some normative acts in order to protect the infor-
mational self-determination of the individual. In this sense, we highlight TSE Resolution no.
23.610, of December 18,2019, intended to regulate the electoral propaganda for the 2020 elec-
tion, which intends to punish candidates who disseminate false news or make mass content
shooting on the Internet during the electoral campaign.

According to this Resolution, the electoral propaganda can be carried out on the websites
and social networks of the candidates and political parties, always respecting, especially in the
case of the use of messaging applications, the terms of Law No. 13.709/2018 (General Law
of Protection of Personal Data - LGPD) regarding the consent of the receiver, and not counting
with mechanisms for boosting or triggering of mass content that may alter the content of the
electoral propaganda or distort its identity.

This Resolution establishes that candidates will have the obligation to confirm the verac-
ity of the information used in their electoral propaganda, including those disseminated by third
parties, under penalty of imposition of fine or criminal sanction, being also assured the right
of reply to those who feel harmed by the use of false news. This normative act takes care of
only part of the problem, since the informational self-determination can be damaged in other
ways, such as by the creation of bubble filters or by the sharing of citizens’ personal data with
companies that can, from the mining and analysis of such data, build an important profile of
the electorate for fixing approach and persuasion strategies, like the case involving Cambridge
Analytica in the USA.

Thus, considering that the companies that control technology and, consequently, the data
of the vast majority of citizens, will have more and more control over individuals and their
freedom, it will be important to set limits that can act outside the specific sphere of Electoral
Justice, beyond the necessary fight against disinformation.

In Brazil, Law No. 12.965/2014 (Marco Civil da Internet) and Law No. 13.709/2018 (Lei
Geral de Protecdo de Dados Pessoais - LGPD) were edited from an intention to strengthen the
protection of the rights of users of new information and communication technologies.

The legislative intention is and should be valued, however, it is not yet adequate to the new
conception of the right to privacy as a right to informative self-determination, where the control
of personal data should be entirely of the individual-user of digital platforms and applications.
All the more so if we observe the content of Decree No. 10.046, of October 9, 2019, which pro-
vides for the governance of data sharing within the Federal Public Administration and estab-
lishes the Citizen's Base Register and the Central Data Governance Committee, which in several
aspects contradicts provisions of the LGPD, especially by not necessarily making clear what
destination will be given to all information gathered on behalf of the CPFs of Brazilian citizens.
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The legislation in effect lacks the provision of technological mechanisms that allow the
control to be, in fact, of the citizen and owner of personal data, and not of the government or
the companies that collect and analyze such data. There is also a lack of technological mecha-
nisms that guarantee transparency and the necessary clear information to citizens about the
composition of the algorithms that make up the devices used to collect their data.

Thus, one notices in Brazil, as of 2014 with the edition of the so-called Marco Civil da
Internet, a greater concern about the negative effects that the misuse of NTIC's can cause in
people’s lives. In 2017 this movement reaches the Electoral Justice that, then, is effectively
concerned with the informational self-determination of the individual both in the development
of institutional campaigns and in the edition of normative acts intending to combat misinfor-
mation in electoral propaganda.

In 2018, in line with other countries, Brazil established an important legal framework for
the protection of personal data, notably sensitive data. It is the aforementioned LGPD, which,
in addition to the deficiencies already pointed out, has had its effectiveness postponed, preju-
dicially and constantly, by various normative acts, the most recent being MP 959/2020, which,
when dealing with the operationalization of the payment of the Emergency Benefit for Preser-
vation of Employment and Income, took the opportunity to postpone the effectiveness of this
rule, which will now only be in force in May 2021, and the PL 5762/19 is already in Congress,
which intends to extend this deadline even further to August 2022.

As can be seen, the regulation in Brazil still does not reveal itself adequate to substantially
move the pendulum that currently lies on the negative side of the relationship between NTIC’s
and Democracy. It does not reveal itself sufficient to implement the necessary guiding prin-
ciples of the relationship of the individual with the new technologies that Helbing et all. (2017).

This is the reason that underlies the reflection that this article intended to make: to rein-
force the idea that Democracy is at risk and that we should not worry about war only when we
smell gunpowder: it may be too late.

5. FINAL CONSIDERATIONS

Democracy has been losing its defenders, in a slow but remarkable process of erosion
and discredit, to the point that we can already perceive an effective risk to its existence. On the
other hand, the NICTs have become a milestone of the post-modern period, which have modi-
fied, on a global scale, the interpersonal relationships of individuals.

It is evident that, within this new scenario, it becomes impossible to disassociate one-
self from such interactions, since communication in the digital world has become not only a
practice, but an imposing reality that permeates a relevant part of the lives of a large number
of people.

Emerging as a means of civil empowerment, the NICTs have become an instrument of
practical and political interaction, which allows individuals to obtain greater autonomy of infor-
mation and greater power of mobilization, facts that the historical protests throughout the
Globe could prove. This has enabled the construction of new sources of information and has
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the considerable potential to contribute to the strengthening of citizens’ struggle for their indi-
vidual, social, and political rights. Inherent to the NICT's is, therefore, its capacity to interrupt
the crisis through which Democracy is going through.

However, several cases recently experienced in several countries have made it necessary
to revise the optimistic vision about the role of NICTs as a factor for overcoming the demo-
cratic crisis, generating a distrust in users about this instrument that had offered autonomy
and reach that enabled them to obtain a voice and insertion in political contexts.

It is precisely for this reason that there is an urgent need for the formation of an infor-
mational pact that not only improves access to public data and makes possible an effective
and transparent rendering of accounts by public agents, but that also allows the individual to
develop his media literacy and, based on it, his right to informational autonomy. Legal science
has a preponderant role in the conception of this pact.

Finally, we point out that the health of democracy depends directly on the existence of a
serious, open, free and fair public debate, and it is up to us to fight for such a space so that,
more and more, NICTs may serve democracy and not the opposite. This is what we have tried
to do through this study.
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ABSTRACT

Society is changing more and more with the innovations brought by new technologies, implying the rethinking
of ways people act, interact, inform and transform the way they live on a local, regional, national, and global
scale. Based on this reality, which Castells describes as a network society, it is essential to reflect on the new
form of social exclusion inherent to it, that is, the digital divide. This paper’s investigation problem revolves
around how is the digital divide related to the exercise of participatory citizenship, especially in the electronic
sphere, in the networked society. The deductive method was used in this investigation based on the technique
of bibliographic research and indirect documentation. Throughout the investigation, it was possible to con-
clude that the aspects that involve the digital divide go beyond internet access or the matter of having comput-
ers or cell phones since this issue combines several technical, social, and geographical aspects. In this sense,
overcoming the digital divide is fundamental for the use of digital citizenship as an instrument to strengthen
political participation, especially in the scope of participatory citizenship. That may be possible through the
expansion and creation of public policies to subvert social inequalities and technical, generational, ethnic, cul-
tural, social, and geographical limitations, and also the development of electronic citizenship tools.

Keywords: Participatory citizenship. Electronic citizenship. Digital divide. Internet. Network society.

RESUMO

A sociedade se transforma cada vez com mais intensidade a partir das inovagdes trazidas pelo uso de novas
tecnologias, que implicam no repensar as formas de agir, interagir e informar e transformar o modo como se
vive em escala local, regional, nacional e mundial. A partir da formatagédo dessa realidade, a qual Castells deno-
mina sociedade em rede, hd que se refletir acerca de uma nova forma de exclusdo social a ela inerente, isto
é, a exclusdo digital ou, no termo mais conhecido em inglés, digital divide. Dessa forma, o presente trabalho
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girou em torno da seguinte problematica: de que forma a exclusdo digital esta relacionada com o exercicio da
cidadania participativa, sobretudo no ambito eletrénico, na sociedade em rede? Para a realizagdo da pesquisa,
adotou-se o método dedutivo, a partir da técnica de pesquisa bibliografica e documentacdo indireta. A partir
da pesquisa realizada, foi possivel concluir que os aspectos que envolvem a exclusédo digital vdo além do mero
acesso a internet ou aos tradicionais mecanismos eletrénicos, tais como computador ou celular, visto que eles
abarcam diversos fatores de ordem técnica, social e geografica. Nesse sentido, superar a exclusdo digital por
meio da ampliagdo e criagdo de politicas publicas que combatam as desigualdades sociais e as limitagbes
técnicas, geracionais, étnicas, culturais, sociais e geograficas, bem como a partir do desenvolvimento de fer-
ramentas eletrénicas de cidadania, é fundamental para o aumento da utilizagdo da cidadania digital como
instrumento para o fortalecimento da participagdo politica, em especial, no dmbito da cidadania participativa.

Palavras-chave: Cidadania participativa. Cidadania eletrénica. Excluséo digital. Internet. Sociedade em rede.

1. INTRODUCTION

Society transforms itself more and more with the innovations brought about by the use
of new technologies, to enable different ways of thinking, acting, interacting, and informing, as
well as transforming the way we live and live on a local, regional scale, national and worldwide.

These changes break with previous paradigmatic models, requiring the State and society
to incorporate complexity (MORIN, 2011) which permeates the social fabric and which, due
to the project (CAPELLA, 2002) or myth (GROSSI, 2007) of modernity bourgeois, was disre-
garded, to allow a broader and more efficient reproduction of the capitalist economic model
(VIEIRA, 2013).

In this context, the information age, which emerged beyond the industrial period, incor-
porates these elements of complexity and also of a speed of data that were not known at any
other time in the history of mankind, surpassing the barriers of State sovereignty traditional.

In this way, we are experiencing a context in which different paradigms cohabit the same
social reality (KUHN, 1997; MORIN, 2011; PILATI, 2012), and this is a challenge that Law and
other branches of knowledge need to face.

However, based on the formatting of this new society, which Castells (2005) calls a net-
work society, it is necessary to reflect on the emergence of a form of social exclusion inherent
to it, that is, the digital exclusion, or, in its term better known in English, digital divide, and not
only from the point of view of immediate access to internet services or electronic devices, such
as a computer or cell phone but also to the enjoyment and handling of these means to generate
communication, participation, and interactivity, especially in the context of citizenship.

Citizenship here understood as participatory, which recognized a new paradigm arising
from the Participative Republic instituted by the Constitution of the Federative Republic of
Brazil of 1988, which incorporated the elements of complexity, diversity, multiculturality/inter-
culturality. This new landmark of citizenship in the constitutional text does not negate the
assumptions of represented citizenship but coexists with them to complement each other in
terms of the Social and Democratic State of Law (VIEIRA, 2013).
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In this way, the present work will seek to reflect on the problem related to digital exclu-
sion and its impact on participatory citizenship in the digital age, considering the use of new
technologies and the new format of the network society.

Thus, the following question will be sought to elucidate the research: how is the digital
divide related to the exercise of participatory citizenship, especially in the electronic sphere, in
the networked society?

Based on the problem that leads to the reflections of this research, the study was guided
mainly by the analysis of the use of new technologies for the exercise and the expansion of
participatory citizenship within the scope of the relationship between State and society, with-
out demeriting the initiatives carried out by organized civil society and private initiative, to
break down barriers to technological access and expand the use of its tools.

In the development of the article, the deductive approach method is used, adopting the
monographic procedure and the techniques of indirect bibliographic and documentary research.

As a general objective, it will be investigated how the digital divide is related to the exer-
cise of electronic citizenship in the network society.

In the first moment, the aspects that involve the formation of the network society will be
studied, especially from the advent of technologies, computers, and the internet.

Afterward, the concepts and elements that involve the digital exclusion, also known as
digital divides in English, will be investigated. Finally, we will seek to detail the definition of
participatory citizenship in the digital age and, thus, analyze the problem involving the impacts
of the digital divide for its exercise in the context of the network society.

2. THE NETWORK SOCIETY AND
DIGITAL DIVIDE IN BRAZIL

The transformations arising from technology and, in particular, from the invention of the
internet have revolutionized the way of living in society, now called network society.

Society, previously disconnected and isolated, started to live globally and interconnected
by network systems, the understanding of which will be better explored in the next topic.

It is important to emphasize, however, that the network society, although directly or indi-
rectly intertwining all people, does not bring with it the complete resolution of social exclusion,
but more clarity to the other form of exclusion, the digital one.

Social exclusion brings with it deeper roots that must be analyzed in more detail to under-
stand them, while the digital divide, derived from digital life, although intertwined with social
life, has its characteristics that deserve specific details.
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2.1 THE EMERGENCE OF COMPUTERS,
INTERNET AND NETWORK SOCIETY

Since the advent of information technology, society has been gradually transformed in
several areas, such as communication, transportation, education, security, housing, health,
relationships, government organization, etc.

Castells (2005) argues that although these technologies could already be observed years
before the 1940s, such as in the invention of the telephone by Bell, in 1876; the radio by Mar-
coni, in 1898; and the vacuum valve by De Forest, in 1906; it was in the Second World War and
the following period, with the invention of the first programmable computer and the transistor,
source of microelectronics, the real heart of the Information Technology Revolution in the 20th
century and, still, only from the 1970s onwards, in fact, the wide diffusion of new information
technologies.

Besides, another important historical event that deserves attention for the emergence of
the so-called network society was, without a doubt, the creation and development of the Internet.

The invention of the Internet is attributed to the work of the US Department of Defense’s
Advanced Research Projects Agency (ARPA), from a unique fusion of military strategy, great
scientific cooperation, technological initiative, and countercultural innovation, which, after
launch from the first Sputnik, he decided to create a communication system invulnerable to
nuclear attacks, which can be seen as a precedent for the arrival of the Information Age on a
large scale (CASTELLS, 2005).

The first computer network was called ARPANET and came into operation on September
1st, 1969, and it was only during the 1980s that the network of networks was formed. Initially, it
was called ARPA-INTERNET, then it was known only as INTERNET, a name still supported by the
US Department of Defense and operated by the National Science Foundation (CASTELLS, 2005).

Only in 1990, in Europe, due to the difficulties in still using the Internet, the limited capac-
ity to transmit graphics, the difficult location, and the setbacks in receiving information, which,
after research carried out by a group of researchers headed by Tim Berners Lee and Robert
Cailliau, at the Centre Européen pour Recherche Nucleaire (CERN), in Geneva, the well-known
World Wide Web (WWW) was developed, which organized the content of Internet sites by infor-
mation and not by location, offering users an easy search system to search for the desired
information, with the creation of a format for the hypertext documents to which they named
the hypertext markup language (HTML), added to the TCP-IP protocol and, also, with a con-
figuration of a hypertext transfer protocol (HTTP) and the creation of a standardized format of
addresses, the uniform locator of resources (URL) (CASTELLS, 2005).

The Information Age, therefore, can be considered, in a way, recent, with precedents that
date back to the 1970s, with the creation of the operating system for computers, and the
1990s, with the emergence of the www network for internet access, which unimaginably revo-
lutionized society.

Indeed, technology is not able to determine the direction of a society on its own nor can
it dictate the paths of technological transformations in that many aspects, from creativity to
entrepreneurial initiative, influence this technological-scientific process, of a novation and
social applications, the result is the result of a complex interactive pattern (CASTELLS, 2005).
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However, the complexity existing in the design of the modern state is undeniable, with
factors that impede the participation of individuals in decision-making, due to the bureaucracy
and hierarchy existing in its administrative structure. Besides, society also remains increas-
ingly complex, to the point of being called the information or knowledge society, since informa-
tion is revealed as the driving force of transformations and the most important fuel in modern
production systems, as well as how the intense use of information technology in digital form
has led to the overcoming of hierarchical and verticalized administrative structures towards
horizontalized power relations, which was created by a network society (ROVER, 2009).

Thus, the emergence of information technologies has certainly influenced this new social
format, now called network society. Name that is justified from the notion that networks con-
stitute the new social morphology of our societies, and the diffusion of the logic of networks
substantially transforms the operation and results of productive processes and experience,
power, and culture, although, although the form of social organization in networks has existed
in other times and spaces, we are faced with a new paradigm arising from the resources of
information technology, which provided a material basis for its expansion throughout the
social structure (CASTELLS, 2005).

2.2 THE DIGITAL DIVIDE IN BRAZIL

In this topic, based on the reflections previously made about the emergence of ICTs and
the network society, we seek to bring up the issue of the digital divide in Brazil to reflect on
the common complaint when dealing with the potentialities linked to the use of technologies
information and communication on democracy and citizenship.

It is necessary to point out, initially, from the terminological point of view, the existence
of different labels to denote the access and unequal use of digital resources, among which,
the most common terms are digital exclusion, digital apartheid, digital fissure, digital fracture,
or, more regularly in Anglo-Saxon literature, digital divides, or, in Portuguese, digital division
(MARQUES, 2014).

For Elisabeth Gomes (2002), Brazil was wrong about the path to reach the digital age, as it
prioritized computer manufacturers, which highlighted social exclusion in the country.

In fact, regarding the issue of the delay in digital and social development in the Brazilian
context, it is worth mentioning the exhibition by Jessé Souza, in her well-known work “The
elite of the delay” (2017), when she pointed out that capital played a deterministic role in our
economy and historically conducted, even if indirectly, the country’s social and political discus-
sions, regarding the interests of the economic elite.

In this sense, digital divide or inequality adds to the existing inequality and social exclu-
sion, in a more complex interaction, which leaves the impression of distancing the promise of
the Information Age, in an obscure reality for many worldwide (CASTELLS, 2015).

In the Brazilian case, more broadly than in other countries, the digital divide is more
strongly linked to the discussion of social exclusion, since it derives from socioeconomic and
cultural inequalities, such as illiteracy, unemployment, low income, and education, in a relation-
ship cause and effect. The factors that lead to social exclusion fall into the digital divide and
this contributes to the deepening of that (ALMEIDA et al., 2005).
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For Randolph and Lima (2012), the theme of digital exclusion involves reflecting on the
diffusion and use of information management and transmission technologies, which allow
mutual (interactive) communication between its different users.

The digital divide, in short, can be understood as “[...] unequal access to resources related
to information and communication technology between or within continents, countries, regions
or even neighborhoods” (ARAUJO, 2015, p. 16).

In this regard, according to a survey carried out by the Brazilian Institute of Geography and
Statistics - IBGE (2020), during the National Household Sample Survey - Continuous PNAD, in
2017, the Internet was used in 74.9% of households in the country and this percentage rose to
79.1% in 2018.

Still, it was found that the main means of accessing the internet at home was the mobile
cell phone, which, in 2018, reached 99.2% of the households where the internet was used, with
the microcomputer being in second place, one since it was used to access the Internet by
48.1% of households where this network was used.

In a different survey carried out by the Internet Steering Committee in Brazil - CGI (2019),
during the ICT Household survey, it was found, in 2018, that 67% of Brazilian households had
internet access, 70% of which correspond to the urban area and 30 % to the rural area, as well as
concentrating the highest percentage of access in the Southeast (73%) and South (69%) regions.

Castells (2015) tried to discuss this issue and argues that it is not surprising when, when
proclaiming the potential of the internet as a means of freedom, productivity, and communica-
tion, there is a criticism regarding the digital divide caused by the inequality associated with
it, since the centrality of the internet in many areas of social, economic and political activity is
equivalent to marginality for those who do not have access to it, or have only limited access,
or do not know how to use it effectively.

Social inequality in democratic practices, of course, is a common issue in discussions
in political theory, whether from the perspective of participation or the perspective of liberal
literature. However, in addition to social issues and inequality in opportunities linked to the
absence or little political involvement of citizens, there are personal issues involved, related to
personality, diverse experiences, preferences and motivations, and other factors that rule out
the idea that perfect equality is a plausible political objective (MARQUES, 2014).

Well, similarly to inequality or social exclusion, we seek to reflect on the digital divide,
not only from the perspective of personal characteristics of access but also about the lack of
basic opportunities that enable the enjoyment of the services offered by the State or taking
up space in consultations regularly offered at different government levels (MARQUES, 2014).

Roberto, Fidalgo, and Buckingham (2015, p. 51), in their conclusions of research carried
out with university students in Portugal, claim that,

Concerning the social groups most affected by info-exclusion, digital natives
show, in general, ease in identifying young people and the elderly as those who
have greater and lesser access, respectively. They also refer to the importance
of socioeconomic status and education as determining factors to ensure easy
access to ICT. Considering the identification of these groups and the factors
that enhance info-exclusion, digital natives show a stereotyped and reducing
view of the elderly that supports the social devaluation of old age.
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It is here that one of the reflections of this article is found, which intends to discuss
whether the use of technologies makes society more efficient, or with more opportunities for
participation in public decision-making, or whether social exclusion and inequality increases it
already exists in its various meanings.

It is important to emphasize, first of all, that it is considered insufficient to analyze the
digital divide only by the statistics considered in the possession or access to the means of
communication, since, although necessary, there are other elements in this process, such as
the individual peculiarities of who accesses or those associated with the geographical posi-
tion (MARQUES, 2014).

On this point, the diagnosis made by Pippa Norris (2001) is relevant, which cataloged the
problem in three faces: the first referring to the global division and the differences in access to
digital technology and the infrastructure of telematic networks in different countries; the sec-
ond, regarding the social division and the internal disparities of a society, cataloging as to the
access to the equipment and the necessary skills for the handling of the information and com-
munication technologies; and, finally, the existence of a digital exclusion in democracy (demo-
cratic digital divide), whose focus is on the use of digital resources and political mobilization.

Still, on the subject of digital exclusion, it is important to present the inventoried aspects
that involve digital divides and collaborate for their understanding and proposition of solutions.

According to Marques (2014, p. 101-102), these aspects can be classified into three cat-
egories:
a) technical aspects:
- connection speed,

- hardware and software of the machines, which allow different experiences
for users,

- backbone and backhaul structure in each location (technical devices that
allow the physical connection between computer networks and, therefore,
enable data exchange),

- IP numbers;

b) individual and social aspects:
- age,

- genre,

- income (to purchase communication devices, hire Internet connection ser-
vices, or gain access to paid information),

- level of schooling

- ability to use the language (English as a universal language),

- ethnicity,

- cultural differences (between natives and immigrants, for example),
- skills to operate digital communication resources,

- motivation to employ the devices,

- external pressure to use digital communication networks (work, family or
school),

- autonomy for consumption and content production,
- quality of the information to which they have access,
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- stage of life in which digital communication technologies were accessed
(having access to the Internet as a child or only after being an adult),

- daily connection time,

- behavioral aspects of each individual (degree of inhibition, for example);

c) geographical aspects:

- countries (a greater influence capacity is said to depend on the user’s place
of origin),

- regions of the same city or state (urban areas or rural areas),

- usual place where the user accesses the Internet (home, work, lan house).

Sorj and Guedes (2005) write that addressing the issue of the digital divide must occur
from a systemic view of the Brazilian reality, so that, alongside the promotion of policies for
the universalization of internet access, we seek to promote universalization of other social
assets, such as education, sanitation, security, health, and legal services.

In the same sense, Adriane Matos de Araujo (2016) points out that education is a funda-
mental role in combating the digital divide and, therefore, it is necessary to reflect on literacy
and digital literacy as mechanisms of appropriation of digital technologies and, more broadly,
of digital education, considering the collective social construction linked to digital cultures and
social identities active in collective intelligence.

Therefore, it is clear that the aspects that involve the digital divide go beyond access to
the internet or electronic components, such as computers or cell phones, since they encom-
pass several factors, such as technical, individual or social, and geographic factors, which the
expansion of its instrumental use in democratic participation can be seen as an obstacle.

3. TECHNOLOGICAL INNOVATIONS APPLIED
TO PARTICIPATIVE CITIZENSHIP

3.1 PARTICIPATIVE CITIZENSHIP: THEORETICAL
AND CONCEPTUAL NOTES

Initially, before the theoretical development regarding the application of ICTs to partici-
patory citizenship, it is necessary to contextualize what the term citizenship means. Such an
objective is not easy, given that citizenship does not have a uniform concept.

For Gohn (2005, p. 18), “[...] among the concepts used by intellectuals, politicians, public
administrators, and the media, citizenship is probably the one that has had the greatest use
(and abuse) of meanings and re-signified”.

Etymologically, it comes from Latin and had the meaning of the one who inhabited the
city, having a correlation to the concept of people (GORCZEVSKI; MARTIN, 2011). It should
be noted that while it has a sense of inclusion/belonging it also brings with it the exclusion of
those who are not its holders (VIEIRA, 2013).
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It manifests itself in various ways and receives the most diverse classifications: represen-
tative citizenship, semi-direct citizenship, electoral citizenship, participatory citizenship, elec-
tronic citizenship, liberal citizenship, social citizenship, republican citizenship, etc.

Concerning participatory citizenship, the 1988 Constitution of the Federative Republic
of Brazil represented a milestone in its recognition in Brazil, since, in addition to the clas-
sic instruments of representative democracy, the need for citizen participation as holders of
democracy was emphasized. popular sovereignty, which can also be brought as a new para-
digm that presupposes the existence of citizenship that is not merely formal, but effectively
participatory (VIEIRA, 2013).

As Vieira (2013) writes, the 1988 Constitution of the Federative Republic of Brazil repre-
sented a real turning point in terms of the recognition of rights and the inclusion of participa-
tory citizenship alongside representative in a national constitutional text, since, before it, in
terms of citizenship, there were no significant spaces for participation, as well as limitations
for the exercise of representative democracy.

But what, in fact, is participatory citizenship? What kind of democracy does it best fit into?

It can be said that effectively participatory citizenship must encompass spaces in which
citizens can collaborate to make decisions that involve the direction of society, through dia-
logue, opinion, consultation, voting and criticism.

In this line of reasoning, the Brazilian constitutional text tried to consecrate participatory
spaces, such as public hearings, participatory public planning and budget, the forums of the
State of the City, as well as the Conferences and Rights Councils (VIEIRA, 2013).

Such participation scenario is verified by the democratic logic of the well-called participa-
tory democracy, which is intertwined with the meaning and existence of participatory citizen-
ship worked on here.

There is a glimpse of a crisis in the liberal democratic paradigm based on the idea of
representing citizenship and legal monism. A crisis that permeates all its institutions and that
cannot be solved only with the instruments of bourgeois modernity, built from its mytholo-
gies and abstractions which removed the complexity of society, leaving the simplicity that the
capitalist model needs for its development and reproduction (CAPELLA, 2002; GROSSI, 2007
PILATI, 2012; VIEIRA, 2013).

Thus, participatory democracy seems to occupy more attention, insofar as it tries to rescue
the notion of the people as a true holder of sovereignty and protagonist of the public interest.

Participatory democracy has tried to find an answer to the promises not fulfilled by repre-
sentative democracy, consisting in restoring “[...] subjects to a political initiative and an influ-
ence in the decision-making process that today seem to be compromised by the formalism of
the representative system and elitism. of the parties” (COSTA, 2012, p. 300).

According to Pateman (1992, p. 60-61), participatory democracy

[...] it is built around the central statement that individuals and their institu-
tions cannot be considered in isolation. The existence of representative
institutions at the national level is not enough for democracy; because the
maximum participation of all people, socialization or ‘social training’, needs
to occur in other spheres so that the necessary psychological attitudes and



Digital divide and participatory citizenship in the network society

qualities can develop. [...] The main function of participation in the theory of
participatory democracy is, therefore, educational; educational in the broad-
est sense of the word, both in the psychological aspect and in the acquisition
of democratic skills and procedures. [...] Participation promotes and develops
the very qualities that are necessary for it; the more individuals participate, the
better able they become to do so.

Therefore, democracy participation was not intended to replace representative democ-
racy entirely. Despite this, representative democracy has rejected the legitimacy of participa-
tory democracy, which has caused a certain conflict, which will only be resolved insofar as this
refusal is left aside to be absorbed as a form of complementarity between the two forms of
democracy, of to contribute to the deepening of both (SANTOS, 2002).

In this context of complementarity, in Brazil, as from the 1988 Constitution, the paradigm
of the need for society’s participation as the holder of popular sovereignty was established,
thus transcending the traditional representative democracy exercised through political parties,
with mechanisms established semi-direct exercise of power: popular initiative, plebiscite, and
referendum. However, despite their importance, their exercises are limited within the formalist
and monist view of the legal system (VIEIRA, 2013).

Although there were such formal limits to the mechanisms of popular initiative, the plebi-
scite and the referendum, other spaces of citizenship were also recognized, such as the partici-
pation of the community in the area of health and other areas of public policies (rights councils
or management councils of public policies), the right of assembly and association, the right to
information in public bodies, the right to petition and obtain certificates in public bodies for the
defense of rights, popular action, municipal popular initiative, holding hearings in the National
Congress with the participation of society, the possibility for a citizen to file complaints before
the Court of Auditors, the receipt of complaints from society against organs of the Judiciary
before the Council of Justice, the receipt of complaints from society against bodies of the Min-
istry Publico before the National Council of the Public Prosecution (VIEIRA, 2013).

Among the spaces of citizenship, social control (of society about the State) also stands
out, which differs from social participation due to the way decisions interact in public matters.
Control is the mechanism that allows the possibility of decisions to be replaced, while partici-
pation is reflected in the existence of channels, institutions of interaction between the govern-
ment and society, with the presence of collective subjects in the decision-making processes in
public choices (BITENCOURT, 2019).

And itis in the space of social control, in line with the exercise of participatory citizenship,
that the use of ICTs and electronic citizenship is configured as a necessary element for the
expansion of participation and the inspection of the public good.

3.2 THE DIGITAL DIVIDE PROBLEM AND THE SEARCH
FOR EFFECTIVELY PARTICIPATORY CITIZENSHIP

Electronic or digital democracy can be understood “[...] as the set of resources, tools, proj-
ects, experiments, experiences and initiatives in which technologies are used to produce more
democracy and better democracies” (GOMES, 2018, p. 1832).
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In this line, the notion of citizenship is also understood from the technological increase
in its most varied forms of manifestation. This model is referred to by Perez Lufio (2004) as a
less formal process of citizenship, which he calls cyber citizenship or citizenship.com. It can
be said, then, that the discussion of popular digital participation gains an additional element in
relation to traditional forms of participation: the digital one.

Thus, in addition to the traditional difficulties for popular participation, which involve the
citizen’s ability to present, in a persuasive way, their own arguments or claims, it should be
assessed, in the digital context, whether citizens have equal conditions of resources for the
access to data and arguments under discussion (FERREIRA, 2011).

As Araujo (2015) well mentions, the debate about the digital divide, when related to the
theme of citizenship, must consider access and critical use of information, since access is
linked to the technological infrastructure for internet connection and availability information,
while critical use involves how individuals use the internet.

It is important to highlight, in the same way, some criticisms listed by Wilson Gomes
(2018) from scientific works published about the arrival of digital or electronic democracy,
which will be the subject of reflection below.

The first says that digital democracy cannot, through the use of information and commu-
nication technologies, solve the problems of democracy (GOMES, 2018).

Such criticism does not seem to make much sense, since healthy, up-to-date, abundant
and publicly available government data are fundamental for democracy, for improving people’s
lives, and even for the progress of society. Still, digital democracy aims to aggregate and not
replace, with nothing being automatic in democracy, nor the existence of the best technologi-
cal means available (GOMES, 2018).

The second states that the democracy that would emerge from electronic democracy
would be a low and poor version, consisting of a mere device for registering preference
(GOMES, 2018).

Again, such criticism is shallow and does not comprehend the totality of digital democ-
racy, since it mixes a minimal function that a given technology can provide and a general judg-
ment on democracy as a result only of fulfilling that function (GOMES, 2018).

Along these lines, Lévy (2003) points out that the use of the Internet, combined with
democracy, constitutes one of the foundations of cyberdemocracy, and, unlike the media of
media democracy in the second half of the 20th century, such as the press, radio, and televi-
sion, all citizens navigators of the world wide web are allowed the opportunity to express their
opinions and intentions without having to pass through the power of the journalist, to expand,
diversify and even complicate the public sphere, that is, conferring greater freedom of speech.

A third criticism tries to maintain that electronic democracy can produce anti-democratic
asymmetries since it would produce greater social exclusion in the face of technological exclu-
sion (GOMES, 2018).

The development of technological resources aimed at digital democracy without observ-
ing the issues of digital inclusion can further deepen social exclusion. However, if we consider
the issues of the digital divide, we have that digital inclusion can reduce social exclusion, con-
tributing to the process of improving the ways of exercising democracy and citizenship.
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Thus, the technology associated with participatory citizenship, in what can be called digi-
tal participatory citizenship, alongside the traditional mechanisms, when thought in conjunc-
tion with the factors of digital inclusion, provides expansion and not a reduction of spaces for
participation and the exercise of citizenship.

Finally, a fourth critic tries to make it believe that digital democracy is not capable of
producing better conditions for civil participation and public deliberation, so it cannot help to
improve democracy (GOMES, 2018).

Along these lines, Ferreira (2011) points out that it is necessary to differentiate inequali-
ties in offline and online participation, since it must be verified whether, if the barriers to access
online participation are overcome, there will be an impact on factors of offline inequality, since
recent studies demonstrated that the main obstacles to carrying out public deliberations stem
from political apathy and not from obstacles to the possibility of expression or communication.

However, it should be noted that obstacles to the exercise of citizenship can increase this
political apathy by making it difficult and indirectly to discourage democratic participation.

Furthermore, regarding the relationship between the use of the Internet and the exercise
of citizenship, Lévy (2003) mentions that those who enjoy this technology tend to vote more,
have more information, feel better ability to act on the world and have more confidence in the
democratic process.
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Digital democracy is not only about generating more civil participation and public delibera-
tion, but also about providing information that promotes transparency, openness and account-
ability of government agencies at national and international level, as well as strengthening
the channels of interactive communication between citizens and intermediate institutions
(GOMES, 2018).

Sorj and Guedes (2005) emphasize the importance that schools assume as instruments
to socialize new generations for the use of the Internet. The authors point out that one should
seek to implement policies to encourage the use of software and electronic equipment by stu-
dents to enable them to learn about basic programs and motivate them to use these different
technological resources.

In this sense, with the gradual breaking of these obstacles to access and use of new tech-
nologies, it is possible, in the context of digital democracy, to allow a larger space for dialogue,
interaction and citizen participation to be built in political decisions, eventually substantiating
itself in an instrument that can, in a complementary way, contribute to a greater instrumental-
ization and the reach of participatory democracy (PICANYOL, 2008).

4. CONCLUSIONS

The present work sought to reflect on the impasse inherent in the digital divide and its
impact on participatory citizenship in the context of the network society.

As seen, the transformations arising from technology and, in particular, from the inven-
tion of the internet have revolutionized the way of living in society, now called network society. 281



MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 270-285 * 2020

282

André Afonso Tavares

Society, previously disconnected and isolated, started to live globally and interconnected by
network systems.

This new format of the network society, although intertwining, directly or indirectly, all
people, did not bring with it the resolution of social exclusion (which would not be able to do
so, given the complexity of factors that involve such exclusion ), but more clearly to the other
form of exclusion, the digital one, which must be faced by the State and by society.

Social exclusion has deeper roots, which impact people’s lives with public goods and ser-
vices, including access to the fundamental rights to information and knowledge.

The digital divide (digital exclusion), originating from digital life, which is also affected by
social exclusion, with emphasis on Brazil, a country marked by social inequality, has its char-
acteristics that were detailed in the development of this study.

Overcoming the digital divide is fundamental for the expansion of the use of digital citi-
zenship or cyber-citizenship as an instrument for the expansion and strengthening of political
participation, especially in the scope of participatory citizenship.

This participatory citizenship, inscribed in the body of the 1988 constitutional text, does
not refute the importance of represented citizenship and parties but coexists with it to expand
the exercise of democratic participation in the wake of the advocated by the Social and Demo-
cratic State of Law.

Therefore, real participatory citizenship must encompass spaces in which citizens can
collaborate to make decisions that involve the direction of society, through dialogue, opinion,
consultation, voting, and criticism.

Furthermore, the theoretical construction of this research publication that the aspects
that involve the digital exclusion go beyond the access to the internet or electronic compo-
nents, such as a computer or cell phone, since they encompass several factors, such as those
of a technical, individual or individual social nature and geographic.

In this sense, it is worth emphasizing the role of education in this process from the schools,
but not only through them, because of the need to think about the inclusion of those who are
no longer in the school environment or who have had little contact with this environment,
which also deserve attention regarding the theme of the digital divide, since they have a social-
izing role for new generations on the internet. Therefore, a challenge that arises is the need to
create conditions for the implementation of digital education in Brazilian schools (which, in the
case of public schools, can contribute to the reduction of social exclusion), aimed both at the
labor market and economy, as well as for the exercise of citizenship.

Thus, for access to information and knowledge to occur through the use of ICTs and, con-
sequently, the dissemination of digital participatory citizenship, it is necessary to expand/cre-
ate public policies to combat social inequalities and create instruments that make it possible
to include those excluded digitally, including for their cultural, ethnic, generational, technical or
geographical aspects.

There is a need for public investment in the development of solutions aimed at citizen-
ship, through software engineering techniques and the use of information and communica-
tion technologies.
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Within the scope of popular participation, the development of electronic instruments, not
only informative but with effective citizen interaction, regarding the discussions held in the
Legislative Branch, through internet access, could contribute to the reduction of the digital
divide and allow greater interaction society in the legislative process.

In terms of public transparency, the improvement of electronic portals to expand the infor-
mation and documents available in addition to what the legislation proposes, in a concept of
digital Public Administration, also has the power to contribute to the improvement of citizen-
ship, at least in terms of access, as to the digital divide.

Finally, concerning participatory citizenship within the scope of public policies, the devel-
opment of interactive digital channels for rights councils, especially municipal councils, would
also represent a digitally inclusive measure, which would give more visibility and strengthen
these spaces of participatory democracy, supported by the paradigm of the Social and Demo-
cratic State of Law, which was recognized in the text of the 1988 Constitution of the Federative
Republic of Brazil.

The truth is that there is not only one solution for the elimination of the digital divide, such as
social exclusion, but there are several bridges that can lead to the most inclusive scenario pos-
sible, and any measure of digital inclusion will contribute to social improvement and vice-versa.

In this context, a final reflection is necessary: one cannot blame technological resources
as causing social inequality, as this is something that cannot be sustained. The problem asso-
ciated with social exclusion is something more profound, rooted in historical elements of an
exclusive political and economic process, which have marked and continue to deeply mark
Brazilian society and the other countries of Latin America.
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DO HOMEM NO DIREITO BRASILEIRO

DIRCEU PEREIRA SIQUEIRA!
FERNANDA CORREA PAVESI LARA?

ABSTRACT

The research aims to draw an approximation between the context of profound transformation characterized
by the Fourth Industrial Revolution and the Law, investigating the (in) existence of legal rules for the protec-
tion of man in his individuality, the (in) sufficiency of individual rights and guarantees and the challenges for
establishing new legislative frameworks. For this purpose, following the hypothetical-deductive method and
the bibliographic review in books and periodicals on the topic as investigative procedures, the research is
divide into three sections. First it decide to outline the context of the Fourth Industrial Revolution and its char-
acteristic milestones, then the man / machine relationship and the challenges of using artificial intelligence,
and in the last section, the legislative outlines related to the protection of man will be presented. As results, it
is considered that the role of law in the context addressed will not necessarily be to establish new legislative
frameworks, but, above all, to seek guarantees for the fulfillment of existing legislative precepts which should
be reinterpreted in the light of the fourth industrial revolution.
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RESUMO

A pesquisa tem por objetivo tracar uma aproximacgdo entre o contexto de profunda transformagéo caracter-
izado pela Quarta Revolugéo Industrial e o Direito, investigando a (in)existéncia de regramentos legais para pro-
tecdo do homem em sua individualidade, a (in)suficiéncia dos direitos e garantias individuais e os desafios para
o estabelecimento de novos marcos legislativos. Para tanto, seguindo o método hipotético-dedutivo e como
procedimentos investigativos a revisdo bibliografica em livros e periédicos sobre o tema, o trabalho apresenta-
se dividido em trés seg¢bes, primeiramente optou-se por delinear o contexto da Quarta Revolugédo Industrial e
seus marcos caracteristicos, na sequéncia a relagdo homem/maquina e os desafios do uso da inteligéncia
artificial e na ultima se¢do sdo apresentados os contornos legislativos atinentes a protecdo do homem. Como
resultados pondera-se que o papel do Direito no contexto abordado ndo necessariamente serd o de estabelecer
novos marcos legislativos, mas, sobretudo, buscar garantias para o cumprimento dos preceitos legislativos ja
existentes que deverdo ser reinterpretados a luz da quarta revolugéo industrial.

Palavras-chave: Dados pessoais; Inteligéncia artificial; Quarta Revolugcdo Industrial; Direitos Fundamentais.

1. INTRODUCTION

Technology has permeated society’'s way of life, it is inserted in people’s daily lives and
sooner or later it will promote the transformation of humanity, whether in interpersonal rela-
tionships, at work, in everyday needs, what once sounded like prophecy every day it has come
to fruition and technology has appropriated social relations, revolutionizing various spheres of
human life.

Against of the dynamics of the transformations caused by the impact of technology, it is
not yet possible to establish the breadth, depth and speed with which what will demand, with
regard to the Science of Law, special attention to fundamental rights and guarantees.

Thus, with the objective of drawing an approximation between the context of profound
transformation characterized by the Fourth Industrial Revolution and the Law, the research
proposes to investigate the (in) existence of legal rules for the protection of man in his indi-
viduality, the (in) ) sufficiency of individual rights and guarantees and the challenges for the
establishment of new legislative frameworks.

Therefore, following the hypothetical-deductive method and adopting bibliographic review
in books and periodicals on the topic as investigative procedures, it was decided to system-
atize the work in three sections.

First, the context of the profound technological transformations called the Fourth Indus-
trial Revolution will be developed, adopting Klaus Schab’s (2016; 2019) understanding as a
theoretical framework, correlating the disruptive milestones in human existence with funda-
mental rights and the right to the free development of the personality.

In the second movement, the contours will be presented of artificial intelligence and the
relevance of the availability of abundant data for its advances, highlighting, therefore, the man /
machine relationship. Finally, in the last section, an attempt will be made to construct an over-
view of the convergent national legislation on the protection of man in his individuality, keeping
the focus in the context of the profound technological transformations now investigated.
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Thus, it is intended unveil paths for scientific deepening in the theme, in particular, analyz-
ing predictive actions in the legal field and the importance of the scientific opening of the Law
for dialogue with other sources.

2. ON THE CONTEXT OF TECHNOLOGICAL
TRANSFORMATIONS: THE FOURTH
INDUSTRIAL REVOLUTION

In the last 250 years, three Industrial Revolutions have changed the world and the basis of
the transformations was based on technical and scientific advances. “In each of them, tech-
nologies, political systems and social institutions have evolved together, changing not only
industries, but also the way people saw themselves in their relationships with each other and
the natural world” (SCHWAB, 2019).

For approximation from the context of the fourth industrial revolution, we will seek to
investigate the term exposed by Klaus Schwab (2016, p. 16), which points to the social trans-
formations promoted by technology as profound, disruptive and capable of promoting a para-
digm shift in the man’s way of life, this revolution is called by the author the “Fourth Industrial
Revolution”, marked by the “fusion of these technologies and the interaction between the phys-
ical, digital and biological domains ”.

In this revolution, emerging technologies and widespread innovations are
spreading much faster and more widely than in previous ones, which con-
tinue to unfold in some parts of the world. The second industrial revolution
has yet to be fully experienced by 17% of the world population, as almost 1.3
billion people still do not have access to electricity. This is also true for the
third industrial revolution, since more than half of the world’'s population, 4
billion people, live in developing countries without access to the internet. The
mechanized loom (the hallmark of the first industrial revolution) took almost
120 years to spread outside Europe. In contrast, the internet spread across
the globe in less than a decade (SCHWAB, 2016, p. 17).

The impacts of the fourth industrial revolution are narrated by the author as being of the
most varied order, in the economy, in business, in governments, countries, regions, cities, in
society as a whole and in the individual, an inflection point of the research. Especially in busi-
ness, the so-called industry 4.0 is inserted in the transformation processes of the fourth indus-
trial revolution and is in line with this context, given the advances in industrialization methods.

They need to be dealt within order to fully realize the potential of this fourth
industrial revolution. Industry 4.0 will continue to embrace cuttingedge tech-
nology and techniques, and will open up new applications that will impact

industrial sectors and tomorrow’s complex industrial ecosystems. Advanced
ICT can and will contribute to the success of Industry 4.0 (XU; XU; LI, 2018).

Within the scope of the individual, the impacts are multiple and strongly affect identity
and aspects related to it, such as the sense of privacy, the notion of ownership, consumption
patterns, time devoted to work, leisure, professional career development. , the cultivation of
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professional skills, relationships and the way we interact with each other, are described by

Klaus Schwab (2016, p. 99).
The extraordinary innovations brought about by the fourth industrial revolu-
tion, from biotechnology to those of Al, are redefining what it means to be
human. They are raising the current limits on life expectancy, health, cognition
and competence in ways that previously belonged only to the world of sci-
ence fiction. With the advancement of knowledge and discoveries underway
in these fields, it is essential that our focus and commitment are focused on
permanent ethical and moral discussions. Because we are human beings and
social animals, we need to think individually and collectively about how to
respond to topics such as life extension, projected babies, memory extraction
and much more (SCHWAB, 2016, p. 100).

Predicting the consequences caused by the fourth industrial revolution in the individuality
that surrounds human life is something that intrigues researchers around the world, sometimes
leading them to utopias and dystopias that make the question even more intriguing. Fact that,
the transformations tend to modify the space of life, initially marked by the relation man / nature,
with the technological increments they tend to be marked by the man / machine relationship,
not just any machine, but one capable of developing paths compared to human intelligence.

In the investigated context, the human right to the free development of the personality
stands out, which finds its roots in the Universal Declaration of Human Rights, provided, in par-
ticular, in art. XXII and art. XXIX. Recognized for decades and aligned with construction history
of Rights related to the human condition, the right to the free development of personality takes
on a resized space, since the environment conducive to developing as a human being can be
unique and complete, takes on contours that society will need to reconstruct, in particular, the
understanding of security social, national, economic and cultural effort to promote a favorable
space for the free development of the personality.

Regarding the right to the free development of personality, Lixinski (2006, s / p) considers
that its birthplace in the Declaration of Human Rights enshrines the right to self-development,
analyzed both by the privatistic aspect and the public aspect aligned with the position of the
guarantor State of Rights.

On the same path as the right to dignity the right to free personality development is out-
lined by Moreira and Alves (2015, s / p) as being right,

Linked to the dignity of the human person, the free development of the person-
ality expresses the idea of the person deciding his own life plan. The notions
of freedom, autonomy and self-determination constitute the essence of the
moral personality and the free development of the personality precisely por-
trays a dynamic and evolutionary conception of the human personality that
develops freely through of acts, relations and legal business. This right pro-
tects and promotes the existential choices of each person, aiming at their
own training and thus preserving their individuality and dignity in what the
human being is, and in what he can be (MOREIRA, ALVES, 2015, s / p.)

For Nery (2015, s / p), this right is closely linked to an immense range of human phenom-
ena, according to,
With regard to the so-called right to personality development (das Recht auf

Entfaltung der Personlichkeit), in the extensive list of phenomena that signal
the existence of interrelations that can be classified with this epithet, we point
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out: (a) freedom of action ; (b) bodily freedom of movement; (c) the workforce
activity; (d) industrial activity; (e) vocational activity; (f) cultural activity; (g)
freedom of association and assembly; (h) freedom of expression of thought;
(i) the religious and ethical attitude and activity, and (j) the instruction and the
use of training (emphasis in the original) (NERY, 2015, s / p).

Starting from the assumption of the subjectivity of each human being and of the freedom
to constitute themselves in their entirety and uniqueness in a social and cultural nucleus, the
context imprinted by the fourth industrial revolution is laden with ongoing positive and nega-
tive impacts. Thus, it is perceived that the paths to ensure the right to free development of
personality pervade, therefore the guarantee of the “right to individuality (das Recht auf Indi-
vidualitat), celebrating a peculiar way of accepting man'’s individuality, his own character and
his approach to the ideal human image” (NERY, 2015, s / p) emphasis in the original.

Individuality, in Hubmann'’s view (apud Nery, 2015, s / p), has three distinct spheres:

(a) the individual sphere - name, honor, physical image, image of life, char-
acter image, spoken word and written word; (b) the private sphere - what
the individual can subtract from the knowledge of the media, and (c) the
secret sphere - actions, expressions, feelings that no one should be aware
of. (NERY, 2015, s/ p)

The protection of the pillars of the individuality of human life in the context of the fourth
industrial revolution, must be preserved. Thus, it is noted that certain technologies have their
impacts on human nature relatively already studied and mapped by the scientific community,
or better understood by the academy as the case of the internet, however others because they
are more difficult to specify the impacts yet do not carry the same clarity, as is the case with
Artificial Intelligence (Al).

3. ARTIFICIAL INTELLIGENCE: THE MAN / MACHINE
RELATIONSHIP AND THE IMPORTANCE OF DATA

According to Dora Kaufman (2018a, p. 19), artificial intelligence “provides the symbiosis
between the human and the machine by coupling artificial intelligent systems to the human
body”, such as prostheses in the brain, bionic limbs, among others. The author describes that
the man / machine relationship is marked by the “interaction between man and machine as
two distinct “species” connected (man-applications, man-algorithms of Al)”.

The term artificial intelligence was first introduced and conceptualized in 1955, by
researcher John McCarthy, as “the science and engineering of making intelligent machines,
especially intelligent computer programs” (apud KAUFMAN, 2018b, p. 10). Another famous
definition was coined by Russell and Norvig, as “the study and conception of intelligent agents,
where an agent intelligent is a system that perceives its environment and performs actions
that maximize its chances of success” (apud KAUFMAN, 2018b, p. 10).

Analyzing in order to complement the above concepts Davi Geiger pointed out that McCar-
thy’s first definition lacked an explanation of what “intelligence” is. In Russell and Norvig's

m

definition, “definitions of what” success “is, what” perceiving a environment ”, than” action ™.
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Geiger thus composes his definition “Artificial Intelligence is the science and engineering
of creating machines that have functions exercised by the brain of animals” (GEIGER apud
KAUFMAN, 2018b, p. 10).

It is true that the increase in scientific research and industrial advances in the area of
technology has expanded the use of artificial intelligence that has already been incorporated
into the daily lives of societies, the advantages and facilities promoted by the algorithms are
contrasted with the risks generated by the lack of mapping about the directions that the use of
artificial intelligence may entail.

The relationship man-machine is so interwoven when referring to artificial intelligence,
because at the same time man is a generator and consumer of data. “The exponential growth
of data makes traditional programming unfeasible, inevitably referring to machine learning
techniques”. Dora Kaufman (2018a, p. 29), teaches that “the learning algorithms are match-
makers: they find producers and consumers to each other with the best of both worlds: the
diversity of options and the low cost of the large scale, with the touch of personalization asso-
ciated with the small ones”.

In this context, addressing privacy protection becomes a relevant and very sensitive topic.
Davi Geiger (apud KAUFMAN, 2018b, p. 11), clarifies that “it is not just a matter of identifying
algorithms, as the problem includes access to data, and the use and distribution of such data.
Yes, the combination and correlation of data from different sources producing new personal
information is done by algorithms, that obtain statistical correlations”.

Establishing the limits between the benefits and harms of services that carry artificial
intelligence, as well as analyzing the extent to which they invade the privacy spheres of individ-
uals are discussions that deserve to prosper as “the greatest risk lies in the combination and
correlation of data originated in different sources, which generate new private data (statistical
correlations) free of supposed privacy agreements” (KAUFMAN, 2018c, p. 49).

Reflection assumes relevance, for the development of artificial intelligence at levels of
deep learning, the abundance of relevant data is essential, in these terms it is noted that the
development of algorithms is not enough, it is essential that there is data

Fagan and Levmore (2019), provoke in the sense that “a good question to ask at this point
is what level of confidence should be required before decision-making is entirely outsourced
to the machine or before a human overrules the Al”, the authors suggest the importance of
integration between humans and machines. “In terms of Al, and its ability to make predictive
inferences, the problem of overfit is always present so long as an additional observation adds
at least one new variable to consider”.

There are two reasons to think that Al is less likely than humans to be fooled
by reversal paradoxes and statistical errors. The first, as suggested earlier, is
that Al can handle big data. Reversals are more likely to occur when there is
a high level of variance regarding the key variable under scrutiny in the under-
lying population. In the presence of substantial variance, a random sample
is more likely to miss critical features of the population. The initial inquiry
generates a biased result when examining the relationship among variables
[..] The second advantage of Al in this respect derives from its ability to find
connections in data; it looks for things that humans do not know, or have not
the energy, to examine (FAGAN; LEVMORE, 2019, p. 29 -30).
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Every movement of expansion of artificial intelligence requires the systematization of
“new legal and regulatory frameworks”, therefore, two challenges need to be overcome within
the scope of the rules of protection of the privacy of the individual and the sustainable use of
artificial intelligence, they are, “the limited knowledge of the topic by legislators and the speed
of ongoing transformations” (KAUFMANN, 2018b, p. 13).

Recently, when asked by the European Union about the challenges related to artificial
intelligence, the company’s response was not to create new laws and regulations that would
hinder technological development, asserted that “there are already many regulations and legal
codes that are of technology-neutral in nature and therefore broad enough to be applied to Al,
but it is worth assessing if there are gaps in the context of specific concrete problems “, they
continue that once detected” any gaps identified must be addressed through principled rules
of thumb based on existing legislation to avoid the creation of overly complex or conflicting
legal obligations “(CHEE, 2020).

4. THE LEGAL PROTECTION OF INDIVIDUALS
IN FRONT OF THE ADVANCES ARISING FROM
THE USE OF ARTIFICIAL INTELLIGENCE

In the field of protection of the individual, user of technologies involving especially arti-
ficial intelligence, it is possible to highlight the general protection already provided for in the
national legal system regarding privacy, in particular, art. 5, X of the Federal Constitution.

In Brazil, the regulations applicable in the case of personal data can be found
in the Federal Constitution of 1988 and provide guarantees to citizens in
regards to the inviolability of privacy, the confidentiality of correspondence,
data and telephone communications, except in cases where there is a judi-
cial order that lifts these rights” (SOARES; CARABELLI, 2019). The important
right to informational self-determination, which is a constitutional protection
provided in art. 5, X, of the Magna Carta, should be applied in social relations
by virtue of its horizontal application by imposing the principle of maximum
effectiveness of fundamental rights (SOARES; KAUFFMAN; SALES, 2019).
Furthermore, the Law no. 12.965/2014, known as the Brazilian Civil Rights
Framework for the Internet, in its art. 7 ensures users the rights to the use of
the Internet in Brazil, amongst these rights, the inviolability of intimacy and pri-
vacy, the confidentiality of information flow for Internet communications, as
well as the rights to the stored private communications. A new legislation was
approved and entered into force in 2018 in order to provide greater protection
to society in the face of such technological transformation, Law 13.709/2018,
which regulates data protection (SOARES, et.al, 2020, p. 3)

In the context of the fourth industrial revolution, new social problems arising from the use
of artificial intelligence (Al) or misuse of information and communication technologies (ICTs),
entail the need to reinterpret the protection of fundamental rights in the light of new demands.
In this regard, Mendes (2011, s / p) defends the fundamental right to the protection of personal
data with a view to protecting personality of man, embodied in the articles of the Federal Con-
stitution, namely, “the material right to the protection of personal data, based on art. 5, X, of
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the CF / 1988, and the instrumental guarantee for the protection of this right, embodied in the
action of habeas data (art. 5, LXXII, of the CF / 1988)".

The importance of protecting personal data, “requires the holder to have effective control
over the circulation of your data in society, which can only be achieved by guaranteeing the
rights of access, cancellation and rectification of the data” (MENDES, 2011, s / p).

Barrientos-Parra and Melo (2008, p. 208) indicate that the basis for national legislation
must be aligned with European Union Directive 95/46 / EC, which establishes, “the protection
of individuals with regard to the processing of personal data and on the free movement of
such data ”, in particular, the author points out the need” that information technology be at
the service of the individual and that it does not harm either human identity, human rights, or
private life, neither against individual nor public freedoms ”.

0 Marco Civil da Internet (The Civil landmark of the Internet,) Law n°® 1.295, of April 23,
2014, right in the first article indicates the function of the rule to establish “principles, guaran-
tees, rights and duties for the use of the internet in Brazil” (BRASIL, 2014), providing guidelines
for the performance of public entities of the State in this field can be considered the first
legislation pertaining to data protection in Brazil. Both in art. 3rd from Marco Of the Internet,
as well as in art. 7 of the aforementioned law denotes the concern of the converging national
legislator for the protection of personal data.

Advancing the guarantee of the fundamental right to the protection of personal data, Law
No. 13.709 of August 14,2018, called the General Law for the Protection of Personal Data (LGPD)
establishes in the first article its central objective, namely, that of “ protect the fundamental rights
of freedom and privacy and the free development of the personality of the natural person "(BRA-
SIL, 2018). However, the law that was scheduled for August 2020 was amended by Provisional
Measure No. 959, of April 29, 2020, expanding the vacatio legis to May 3, 2021 (BRASIL, 2020).

In Brazil, specifically about artificial intelligence, in the National Congress the Bill No.
5051, of 2019, which “establishes the principles for the use of Artificial Intelligence in Brazil”
(BRAZIL, 2019a) and aims to establish the regulation of Al in the national territory and Bill No.
5691, of 2019, which proposes to institute a National Artificial Intelligence Policy, “with the
objective of stimulating the formation of an environment favorable to development of tech-
nologies in Artificial Intelligence” (BRASIL, 2019b).

For the time being, the projects under consideration are under discussion and the pos-
sible threats of injury to legally protected assets related to the lack of control of artificial
intelligence, whether in violation of privacy rights, or in discriminatory automatic decisions or
without motivation and explanation, for example. For example, they should be protected by the
current legislative framework.

However, it is necessary to to advance on the path towards the development of “legisla-
tion that protects society without impeding innovation; generic bans based on abstract fears
will only increase bureaucracy and reduce productivity. Good legislation should encourage
progress and avoid threats” (COZMAN, 2018, p. 39).

It is important not to forget that finding the link between legislative protection, progress
and increment of artificial intelligence will require joint efforts from the various spheres of
society, paths that must be followed both at the national level and in alignment with the inter-
national cooperation plan for the sustainable development of Al.
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5. FINAL CONSIDERATIONS

It is noted that the technological transformations arising from the fourth industrial revolu-
tion point to the protagonism of the Science of Law in facing the protection of the uniqueness
of human life, the guarantees for a safe social space for the free development of the personal-
ity. However, it is considered that the role of Law in the context addressed will not necessarily
be that of establishing new milestones but, above all, to seek guarantees for the fulfillment of
the existing legislative precepts, which should be reinterpreted in the light of the fourth indus-
trial revolution.

State strategies through the establishment of public policies converging to the protection
of individuals in the face of uncertainties of artificial intelligence can work with an important
device for systemic coping with inequality and potential risks of worsening it as a result of Al
and the very social context designed by the fourth industrial revolution.
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ABSTRACT

The paper aims to answer the question concerning how the scientific method adopted by the economic
theory of crime might be useful to the improvement of criminal policy in Brazil. Initially, the paper reviews the
literature on economic theory of crime. Then, it uses the hypothetical-deductive method to analyze how the
economic theory of crime can be applied to three questions inserted in the Brazilian legal-criminal scenario.
The result of the analysis shows the potential of the
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1. INTRODUCTION

The economic theory of crime emerged in the second half of the 20th century, in the con-
text of American common law, with the publication of the article Crime and Punishment: An
Economic Approach, by economist Gary Becker (1968).* This study is considered one of the

1 Master's Degree student in Law at the Catholic University of Brasilia (2019-2020). Post-graduate degree in "Control, Detection
and Repression of Embezzlement of Public Resources" from the Federal University of Lavras/MG (2016). Graduated in Law
from the Federal University of Minas Gerais (2000). Prosecutor of the Federal Public Prosecutor's Office since 2005. Former
Federal Prosecutor of the Office of the Attorney General of the Union (2002-2005). ORCID iD: https://orcid.org/0000-0002-
1451-5414. E-mail: allanversiani@gmail.com.

2 PhD in Law from the Federal University of Santa Catarina. PhD in Law from the University of Aberdeen, UK. Professor at the
School of Public Policy and Government at the Getulio Vargas Foundation. Full Researcher-Collaborator at the Institute of
Psychology of the University of Brasilia. Master in Philosophy from the Federal University of Goids. ORCID iD: https://orcid.
org/0000-0002-8252-2894. E-mail: juliocesar.deaguiar@gmail.com.

3 PhD in Law from the Federal University of Parana (2000). Master of Laws from the Federal University of Parana (1995). He
holds a Law degree from Curitiba Law School (1988), Engineering degree from Pontificia Universidade Catdlica do Parana
(1998), Military Officer degree from Guatupé Military Police Academy (1983). Minister of the Superior Court of Justice (STJ),
currently in the 6th Panel (criminal matters). Professor of the Master of Laws of the Catholic University of Brasilia. ORCID iD:
https://orcid.org/0000-0002-1490-3118. E-mail: nefi.cordeiro@msn.com.

4 According to Aguiar (2002, p. 12), Becker's study "revives and perfects the teachings of the utilitarian criminological theory,
enunciated by Cesare Beccaria and developed by Jeremy Bentham, still in the 18th century”, but its importance goes beyond
the criminal field, "because it successfully exemplifies the possibility of extending, outside the traditional mercantile limits,
the fundamental assumption of economic theory, that is, the rationality of agents in the use of appropriate means to achieve
their objectives". Specifically on the influence of Jeremy Bentham's ideas on Becker's work, see Posner (2002).
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foundational works of the economic analysis of law®, an approach that examines legal phe-
nomena based on theories and analytical tools of microeconomics.

The debate about the economic theory of crime is still recent in Brazil, but has intensi-
fied in recent times, as evidenced by a growing national academic production on the subject,
which, based on the extensive foreign literature developed since Becker’'s seminal work, is
dedicated to discussing the potential and limitations of the theory, besides seeking to apply it
empirically® in researches that seek to better understand crime in our country.

This article aims to answer the question of how Brazilian criminal policy can benefit from
the economic theory of crime by analyzing concrete situations in the Brazilian legal-criminal
scenario. Specifically, we intend to evaluate how the scientific method inherent to this theory
contributes to the making of more informed decisions on how the state strategy to fight crime
should be structured.

The paper is organized as follows. Initially, the central aspects of the economic theory
of crime are discussed, without claiming to be exhaustive, which, based on the theoretical-
behavioral premise of the rational criminal, intends to guide criminal policy toward optimal dis-
suasion. Then, the hypothetical-deductive method is used to analyze three concrete situations
from which it is possible to identify how the economic theory of crime can be useful for the
construction of a more efficient criminal policy in Brazil.

2. ECONOMICS OF CRIME: THE PREMISE
OF THE RATIONAL CRIMINAL AND ITS
NORMATIVE IMPLICATIONS

The economic theory of crime presented by Becker (1968) is a theory of deterrence: crimi-
nal law exists to discourage the commission of socially undesirable acts that would not other-
wise be adequately prevented. This implies that, from an economic perspective, the purpose
of criminal law is not to ration crime by setting prices that allow it to be committed, but to
eliminate crime by imposing sanctions to prevent its occurrence’. Were it not for the high cost

5 Next to the articles by Ronald Coase (The problem of social cost, 1960) and Guido Calabresi (Some thoughts on risk distribu-
tion and the Law of Torts, 1961).

6 A compilation of empirical studies conducted in Brazil based on the economic theory of crime is found in Olsson and Timm
(2012, p. 123-128). In this field, it is worth highlighting the work conducted in correctional facilities by economist Pery Fran-
cisco Assis Shikida and his team, whose results were synthesized in Shikida (2010).

7 Cooter (1984) argues that prices should be set when the activity is allowed, while sanctions are aimed at prohibited activities.
Prices aim to internalize the costs of the activity so that individuals can decide whether or not to perform it, while sanctions
aim to dissuade people from deviant behavior. The latter should be sized taking into account the agent's mental state, which
indicates the level of resistance to deterrence (intentional or unintentional act, first act committed or recidivism, etc.). Prices,
on the other hand, should be measured based on the extent of the damage caused to a third party, regardless of the agent's
mental state. The differences between price and sanction serve to explain why recidivism is punished more severely, as well
as why attempts that do not cause damage are punished. If the penalties were prices, recidivism should not influence the
severity of the punishment, since it does not increase the damage caused by the second crime. Attempts, on the other hand,
would not cause harm to be internalized. The justification is that the objective, in both cases, is deterrence, which is obtained
by means of sanctions that must be dosed according to the mental state of the criminal. The recidivist shows more resistance
to deterrence, which imposes a more severe sanction. The attempt raises the expected cost of the offense without increasing
punishment, having a dissuasive effect similar to the maintenance of a police force, but at a lower cost
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of applying criminal sanctions, the optimal level of criminal activity would be zero or close to
zero (POSNER, 1985).

Reality shows, however, that crimes do happen, and apparently more frequently than could
be considered optimal®. This can be explained by the fact that the sanction defined by law for
each crime does not correspond to the sanction expected by the criminal who commits it, inas-
much as the two values would only be equivalent if the incidence of the legally imposed sanc-
tion were certain. As this does not occur, since not all crimes are discovered and punished?®, the
expected cost of the crime® is not equal to the sanction abstractly imposed for the offense, but
to the amount of the penalty set by law discounted by the probability that the perpetrator will be
identified and convicted. According to the premise of the rational'’ criminal, adopted by the eco-
nomic theory of crime, this is the calculation that the offender makes when evaluating ex ante
the benefits and costs of crime, in order to decide to commit the crime if the benefits exceed the
expected costs, that is, if the expected value or net benefit of the offense is positive'.

But to maximize the expected utility from crime, the rational criminal will seek the great-
est benefit he can extract from his conduct. Assuming that more serious crimes are usually
punished with greater severity, and that the greater seriousness of the offense corresponds to
a greater return of utility to the offender, it is possible to conclude that the criminal will increase
the seriousness of the offense whenever the benefits of this escalation outweigh the costs
inherent to the increase of the expected sanction. In other words, the offender will weigh the
benefit generated by each small increase in the seriousness of the offense and the cost of
increasing the expected punishment, increasing the seriousness of the crime as long as the
marginal benefit exceeds the marginal cost, up to the point where both are equal®. To better
develop the idea of marginality, imagine that g1, g2 and g3 represent, in increasing order, three
different levels of severity of a crime, in all of which the expected value of the crime is posi-
tive (i.e., the benefit is greater than the expected costs). Assume that for a certain criminal the
benefit at g1is $100, at g2 is $150, and at g3 is $200, the respective expected costs being $25,

8 The assertion that there is an ideal level of criminality, if morally questionable from the point of view of traditional doctrine, is
not so under the lens of the economic approach to criminal law, as will be seen later on.

9 Shikida and Amaral (2019, p. 320) note that "there is no data to estimate the probability of an individual's arrest in Brazil, but it
is assumed to be lower than that seen in the United States, which is only 5%. This would imply that in Brazil the probability of
success in the crime sector may be greater than 95%."

10 Here understood strictly as the cost arising from punishment, for the sake of simplicity. There are, however, other costs that
the criminal sometimes incurs to commit the offense that are unrelated to punishment. These costs are included in Ehrlich's
(1996) expected net benefit formula, which is: expected net return = expected gross return - direct costs incurred in the acqui-
sition of the proceeds of crime - income lost in some legitimate activity - potential penalty discounted by the probability of
conviction.

11 "Although this assumption of the 'rational criminal' seems to many absurd or inappropriate, these same skeptics, when asked
about the social function of criminal sanctioning, usually point to deterrence as at least one of its justifications (if not the main
one). But, of course, this answer supports the economist's point, for without rational calculation on the part of at least some
would-be offenders, deterrence is an empty concept” (MICELI, 2017, p. 29, our translation). In more recent work, Miceli (2019,
p. 25-26) notes that "the premise [of the rational offender] seems more plausible for crimes involving monetary gain, such as
white-collar crimes, drug trafficking, and robbery. It is probably less relevant for violent crimes and almost certainly irrelevant
for crimes of passion or for perpetrators with some kind of permanent or temporary mental disability. Eide (2000, p. 363-
364), however, after citing studies that found "substantial elements of rationality" in crimes of rape, homicide, and domestic
violence, cautions that "although the effect of punishment may differ across crime types, the evidence to date indicates that
the rational choice frame is relevant to all crime types, and that analyses that a priori reject the possibility that some specific
crimes are deterred are inadequate" (our translation).

12 In simple mathematical notation, the expected cost of crime is identified by the equation Ce=pS (where S is the sanction
imposed for the offense and p is the probability that the criminal will be held accountable). Thus, the expected value or net
benefit can be represented as follows: Ve=B-pS (where B is the benefit to be gained from the crime). A condition for the crime
to be committed, therefore, is that B-pS > 0 (PATRICIO, 2015).

13 The point at which the marginal benefit equals the marginal cost represents, in the view of economists, the economic opti-
mum for almost all decisions (COOTER and ULEN, 2010).
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$65, and $125. In this scenario, it will be profitable to the criminal to increase the severity of the
crime from g1 to g2, since the marginal benefit (§50), given by the difference between the ben-
efits at g2 and g1, exceeds the marginal cost ($40), indicated by the difference between the
expected costs at g2 and g1. It will not be advantageous, however, to escalate severity from
g2 to g3, since the marginal benefit (§50) in this case is less than the marginal cost ($60)™.

If the expected costs of crime for the criminal, on the basis of which the measure of deter-
rence is defined, are the result of the punishment provided by law (S) discounted by the prob-
ability of its application (p), then one can conclude, first, that it is possible to reach the same
level of deterrence with different combinations of p and S, and, second, that the achievement
of a higher level of deterrence involves increasing those variables, individually or jointly. In
fact, for the standard model of the economic analysis of crime, based on the risk’® neutrality
of the criminal, a penalty of $1000 with a probability of 0.1 is equal to a penalty of $500 with
a probability of 0.2 or a penalty of $200 with a probability of 0.5: for all of them the expected
cost of crime is $100. On the other hand, as p and S rise, the expected cost of crime rises and,
consequently, its expected value decreases, leading to fewer crimes being committed. This is
the application of the law of demand (or, in the penal sphere, “first law of deterrence”), which
prescribes that the demand for a given good (crime) reduces when the cost of acquisition
(expected punishment) increases. Cooter and Ulen (2010, p. 480) highlight the empirical sup-
port for this statement by stating that, “in laboratory experiments, even rats obey the First Law
of Deterrence, and even the worst human being is still more rational than a rat'®” .

But what is, from the point of view of the economic theory of crime, the appropriate com-
bination between probability of punishment and severity of the sanction? And what is the opti-
mal level of deterrence to be sought by criminal law? Such questions are normative in nature,
and concern the second part of the economic theory of crime proposed by Becker, in which,

14 It should be noted that benefits do not always express economic terms (even if not purely monetary), such as those linked to
crimes of passion. The majority doctrine, however, considers it possible to translate all benefits, including psychic ones, into
economic language (ALFARO and URRUTI, 2019). Similarly, the expected costs of the offense are commonly not expressed
in monetary terms. This is because these costs are a function of the penalty imposed for the crime, which, as a general rule,
takes the form of restriction of freedom (prison being the main example), not of pecuniary punishment. The conversion of
criminal penalties into economic values is based on opportunity cost, understood as what is given up when a scarce resource
is used in order to prevent it from having an alternative use. According to this notion, the severity of imprisonment can be
measured by the opportunity cost that the penalty carries in terms of loss of income that the criminal would get free and loss
of utility due to the restrictions on consumption and freedom to which he will be subjected (BECKER, 1968).

15 The indifference between different combinations of p and S presupposes risk neutrality. For a risk-averse person, the one with
a higher penalty with a lower probability is the more dissuasive between two combinations of punishment and probability.
Conversely, when the criminal has a preference for risk, a higher probability of punishment deters more. Risk aversion, in this
case, indicates that the person prefers a more certain outcome (higher probability) in which he will lose less (lower penalty)
than a more uncertain outcome (lower probability) of losing more (higher penalty), even though the expected cost is equal.
Risk preference is the symmetrical opposite.

16 There is considerable empirical literature supporting the theoretical proposition that increasing the probability of punishment
or the severity of the penalty increases deterrence, and a summary of this scientific production is presented, for example, in
Ehrlich (1996) and Eide (2000). Martinez (2016) highlights the studies by Levitt (1998) and Kessler and Levitt (1999), stating
that they would have overcome the methodological limitation of previous studies that, when analyzing crime rates, did not dis-
tinguish between the effects of deterrence, caused by changes in the probability of punishment or the severity of the sanction,
and the effects of incapacitation caused by imprisonment (if there are more prisons, there are fewer criminals on the streets).
The study by Kessler and Levitt (1998) is a natural experiment propitiated by the approval and application in California of the
three strikes and you're out policy, which can be explained as the imposition of a significant increase in the severity of the
sanction after the third conviction. In the words of Cooter and Ulen (2010, p. 513), "this was one of the most drastic and care-
ful studies to find a deterrent effect caused by criminal sanctions that can be differentiated from the incapacitating effects
of imprisonment. See also, on this topic, the work of Mendes and McDonald (2001), who, based on the research of 33 studies
conducted between 1971 and 1995, whose findings were consistent as to the deterrent effect of increasing the probability of
punishment, but not so conclusive regarding the deterrent effect linked to the severity of the penalty, argues that it is impos-
sible to analyze the deterrent effect of each variable in isolation, debiting to this "separation of the package" the fact that some
studies have failed to identify important deterrent effects related to the severity of the sanction.
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based on the implications of the premise of the rational criminal, propositions are deduced
about how the public policy to face criminality should be structured, aiming at the optimal
dissuasion. To answer them, it will be necessary to shift the focus of the analysis, hitherto
focused on the offender and the costs and benefits related to him, to society and the costs it
bears due to crime. These are the social costs of crime, which can be broken down into direct
costs and indirect costs.

The direct costs relate to the harm that criminal activity causes to the victims of crime.
Economists generally consider these costs to be the difference between the harm caused to
the victim and the benefit received by the criminal'. Thus, if a thief, in order to steal a stereo
that is worth $75 and is installed in a vehicle, breaks the window of the vehicle, which costs
$100, and takes the equipment, the benefit to the criminal is $75 and the victim’s loss is $175,
and the direct damage caused by the crime is therefore $100"® (COOTER and ULEN, 2010).

Indirect costs, in turn, refer to public and private costs that society incurs due to crime
prevention and punishment activities.

In the private sphere, this definition includes expenses incurred by potential crime vic-
tims to protect themselves from the actions of offenders, such as placing offending vehicles
(electrified fences, shards of glass, etc.) on house walls, installing bars, alarms and security
cameras, hiring private security and insurance policies, and creating corporate structures to
combat fraud within companies. Given the state monopoly on the right to punish, private costs
are related to crime prevention and, when they impact the probability of holding the criminal™
accountable, they raise the expected cost of crime.

Public indirect costs correspond to the expenses incurred by the State in the services of
prevention, investigation and prosecution of crimes, as well as in the activities of enforcement
of sentences imposed in the criminal process. In the first group, they involve expenditures with
the maintenance of an ostensive police force with a preventive focus and with the operation
of state agencies charged with the functions of elucidating crimes that have occurred and
putting the perpetrators on trial in order to convict them. The activities of the second group,
related to the enforcement of sentences imposed, imply expenses with the operation of the
prison system, in addition to expenses for the supervision of compliance with sentences other
than imprisonment.

Considering the formula of the expected cost of crime (Ce=pS), one notices that the costs
of prevention, investigation and trial impact the probability that the crime will be discovered
and its perpetrator held accountable. Increasing this probability requires more public spend-
ing, since, says Friedman (2000, p. 225), “it takes more police officers to arrest fifty murderers
out of a hundred than to arrest twenty-five, and more time for prosecutors and courts to con-

17 This is the object of controversy among scholars, since some argue that the criminal's benefits should not be considered.
Cooter and Ulen (2010) point out that this conclusion may vary depending on the situation under analysis: if someone, lost in
the woods, finds an uninhabited cabin, breaks into it, and steals food so as not to starve to death, many would agree that the
benefit should be counted as social gain; however, if the crime is rape, most people would find it repugnant to consider the
rapist's pleasure as gain.

18 This is a simplification. As a rule, the value that the criminal assigns to the good obtained through crime is lower than the
value that the victim assigns to the same good. This value, for Posner (1985), is measured by the willingness to pay, and the
coercive transfer that characterizes crime, by evidencing a low willingness of the offender to acquire the good in the market,
almost never transfers resources to a more valuable use.

19 Private indirect costs do not always impact the likelihood that the criminal will be punished. Some private deterrents redistrib-
ute crime, which will be committed elsewhere or under other circumstances.
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vict them” (our translation). The costs of enforcing the penalties imposed by the judiciary, on
the other hand, are dependent on the severity of the penalty. The cost of imposing sanctions
is greater the more severe the punishment, because harsher punishments, such as imprison-
ment, require large investments in construction, maintenance and operation of prisons, which
does not occur with lighter punishments such as fines, which have low enforcement costs and
generate revenue for the state (POSNER, 2007). The same occurs when the duration of penal-
ties of the same nature is increased: long prison sentences demand more public resources
than short prison sentences and, given the solvency constraints, larger fines tend to imply
higher collection costs than smaller fines, since the collection of the former is more difficult
than of the latter (POSNER, 2007). As a consequence, raising the expected cost of crime by
increasing the probability that the criminal will be convicted or by increasing the severity of the
penalties imposed results in a greater commitment of public money.

It is now possible to return to the questions previously formulated about the optimal com-
bination of probability of punishment and severity of punishment, as well as about the level of
deterrence to be pursued by criminal law, which propose to identify, respectively, the efficiency
of the means of deterrence (regardless of the level of deterrence involved) and the optimal
level of deterrence.

On the first question, Friedman (2000) says that an efficient system will seek, among
different combinations of probability of punishment and severity of the sanction that cause
the same expected cost to the criminal - and therefore have the same deterrent effect - the
combination in which the sum of the indirect costs of crime reaches the lowest possible?
value. From the state perspective, that is, disregarding the private indirect costs of crime?', the
efficient combination will be that in which, for the same level of deterrence, the sum of public
expenditures on crime prevention, investigation and trial, on the one hand, and on the enforce-
ment of sanctions imposed by the judiciary, on the other, results in the lowest consumption
of public revenue. Thus, for different combinations of probability and severity of punishment
that produce the same expected cost of crime, it will be up to the State to evaluate the cost of
obtaining each percentage of probability of punishment and the cost of applying each level of
severity of punishment to find the least costly and therefore most efficient combination. An
example may be useful: suppose, for an offense with an expected cost of $1,000, that for each
1% probability of punishment obtained the state needs to spend $5, and that the cost of enforc-
ing the penalty imposed rises by $5 for each $50 level of severity of punishment. Disregarding
other possible combinations, the combination of 40% probability of punishment (which would
cost the state $200) with a penalty of $2,500 (cost the state $250) is more efficient than the
alternative arrangements of 20% probability ($100) with a penalty of $5,000 ($500) or of 80%
probability ($400) and a penalty of $1,250 ($125).

20 Friedman's (2000) approach is broader than this one, as it adds to the indirect costs related to the execution of punishment the
opportunity cost incurred by the criminal. The author presents the concept of "cost of punishment", defined as the difference
between the cost that punishment imposes on the criminal and the benefit (which may be negative and, therefore, cost) that
the same punishment provides to third parties. Therefore, the imposition of a fine would entail a cost of punishment equal
or close to zero, since the collection of the fine generates a transfer of the amount from the offender to the State. A prison
sentence, conversely, would tend to generate negative benefits, since the public indirect costs inherent in the prison system
would be added to the opportunity cost of the convict.

21 In addition to the difficulties of knowing with reasonable precision the costs that citizens assume to prevent crime, private
indirect costs are not necessarily aligned with social benefits, but with equally private benefits, as seen in note n. 16 above.
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Considering that the economic optimum corresponds to the point where the marginal
cost and the marginal benefit are equivalent, efficiency will be maximum when, at the same
level of deterrence, there is a balance between the public indirect costs that impact the prob-
ability of punishment (prevention, investigation, and trial) and the public indirect costs related
to the execution of sentences imposed by the judiciary. At this point, any variation in the com-
bination of probability of punishment and severity of punishment, however minimal, results in
an increase in total spending on the public indirect costs of crime.

Of course, the theoretical formulation faces practical challenges. Different sentences have
not only different costs, but different deterrent effects. Long prison sentences, for example,
are achieved by adding incarceration time to their end. A 4-year prison sentence is longer than
a 2-year one because at the end of these, there is the addition of another 2 years. If the offend-
er's discount rate is positive, the additional years will not cause a loss of utility identical to that
experienced by the offender in the first few years of imprisonment?. Although the reference
to the discount rate causes strangeness, since the prison sentence, despite the opportunity
cost embedded in it, is a non-monetary sanction, the incidence of the discount stems from the
circumstance that people prefer immediate consumption to deferred consumption, therefore
assigning less value to future consumption than to current consumption, which consequently
requires that they be rewarded for the postponement?® (POSNER, 1985).

On the other hand, fines in significant amounts usually exceed offenders’ ability to pay,
which weakens their deterrent?* effect and makes it necessary, for deterrence to remain at the
desired level, to resort either to smaller fines with a higher probability of enforcement or to
other forms of punishment, such as imprisonment, which in both cases would raise the indirect
costs of crime. Were it not for the limited deterrent potential of the fine, at any level of deter-
rence the most efficient deterrent, which would result in the smallest sum of public indirect
costs, would be the combination of a fine close to infinity, whose enforcement costs would
be low, with a probability of punishment close to zero, which would require minimal spend-
ing on offense prevention, investigation, and trials (POSNER, 1985). But even in cases where
the practical implementation of the theory is feasible, that is, in situations where the wealth
of criminals allows the payment of fines at very high levels, there are difficulties in adopting
the fine penalty more broadly. Some of these difficulties, as pointed out by Levitt (1997), are
the private information that criminals have about their wealth levels (which prevents the state
from properly assessing the ability to pay the fines), the possibility of concealment of assets
by criminals, and the costs of confiscating them, which can be prohibitive in some cases.
Another difficulty is that punishing a crime through a fine, when committed by the rich criminal
who can pay it, and through imprisonment, when the criminal is poor, is perceived as unfair

22 Posner (1985) exemplifies that if the criminal has a discount rate of 10%, a 10-year prison term implies disutility only 6.1 times
greater than the disutility caused by a 1-year prison sentence, and a 20-year prison term implies disutility 8.5 times greater
than a 1-year prison sentence. Decreasing the discount rate to 5%, the figures would be 7.7 times for a 10-year prison sentence
and 12.5 times for a 20-year sentence, respectively.

23 There is now a prevailing understanding that future discounting is best described as hyperbolic discounting, rather than con-
stant discounting. This means that future discount rates vary over time, being very high for the near future and relatively low
for the far future (MURAMATSU and FONSECA, 2008).

24 The reduction in the deterrent effect of the fine that exceeds the offender's ability to pay arises from the fact that S, in the
formula of the expected cost of the offense (Ce = pS), in this situation is not the amount of the fine fixed for the offense, but
a smaller amount equivalent to the offender's assets. Thus, it is this asset that will define and limit the deterrence, so that the
fine, to the extent that it exceeds the criminal's asset, will have no deterrent effect.
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(and even unconstitutional) punishment by society, indicating that it considers other values,
besides deterrence, important in determining the criminal sanction (MICELI, 2017).

If efficient deterrence, at any level of deterrence, means an internal balance between the
indirect costs of crime, the optimal level of deterrence refers to the balance between such
indirect costs and the direct costs of crime, the sum of which reveals the social costs of crime.
In other words, the optimal level of deterrence will be reached when the sum of the indirect
costs and the direct costs of crime lead to the minimization of the social costs of crime, being
this minimization, according to Cooter and Ulen (2010), the goal of the economic analysis of
criminal law.

As noted earlier, the first law of deterrence prescribes that increasing the expected cost
of crime reduces the number of crimes. The fewer crimes committed, the lower the direct
costs caused by delinquency. It has also been seen that increasing the expected cost of crime
requires raising the probability of punishing the criminal or the severity of the sanction, which
calls for increasing the indirect costs of crime. A synthesis of these statements can be out-
lined as follows: society pays the indirect public and private costs of crime to reduce the dam-
age that crime causes to the victims of crime (direct costs). This reduction, according to Alfaro
and Urruti (2019), is the social benefit sought by reducing crime.

According to Kaldor-Hicks?® , a system in which the indirect costs incurred in fighting
crime are greater than the social benefits derived from this fight would not be efficient. Con-
sequently, since the cost of preventing an additional crime exceeds the damage that the crime
to be prevented would cause, it is not efficient to deter it. This argument can be presented in
another way: as long as the decrease in the direct cost of crime (marginal benefit) exceeds
the indirect costs incurred in providing it (marginal cost), these indirect costs (and hence the
expected cost of crime) must be increased, up to the point where the optimal level of deter-
rence is reached, where the marginal social benefit of reducing one more crime is equal to the
marginal social cost of doing so%. For the economic theory of crime, therefore, it is not effi-
cient to eliminate crime, since the costs of doing so would be greater than the social benefits
of eradicating crime altogether.

It is necessary to pay attention, however, to the complexity of establishing the optimal
level of deterrence in practice. The greatest risk is that increases in the expected cost of iso-
lated offenses, notably by increasing the severity of the sanction, succeed in reducing the
direct costs caused by that specific offense but, due to the existence of substitute crime of
greater severity, end up increasing the quantity of the latter, ultimately raising the total social
cost of crime (ALFARO and URRUTI, 2019).

If the expected cost of the offense of theft, for example, is equal to that of the crime of
robbery, offenders will be incentivized to commit the more serious crime, given the premise
that the more serious the offense, the greater the benefits provided to criminals. When this

25 According to this criterion, a public policy is considered efficient when the benefits that result from it outweigh the costs
derived from its implementation. This criterion was developed as a way to solve the difficulties of the Pareto criterion, which
considers an efficient situation, from the point of view of resource allocation, when it improves the condition of at least one
person without worsening that of any other.

26 On the point, Cooter and Ulen (2010) warn that the marginal social costs of reducing crime rise as higher levels of crime
reduction are achieved. Thus, further reducing crime by 1% costs less when the rate of crime reduction is 5% than when it
has already reached 95%. Conversely, the marginal social benefit decreases as the level of crime deterrence increases. Thus,
reducing crime from 5% to 7% has more social benefit than reducing crime from 95% to 97%.
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occurs, marginal dissuasion is weakened, understood as the incentive for more serious crimes
to be replaced by less serious ones?” (POSNER, 1985). On this issue, Cooter and Ulen (2010, p.
491) warn that “penalties do not exist in isolation: they are part of an integrated scale that influ-
ences their optimal values. Using strong deterrents with less serious crimes generally prevents
them from being used for more serious crimes.”.

3. APPLIED ECONOMIC THEORY OF CRIME:
THE SCIENTIFIC METHOD AT THE
SERVICE OF CRIMINAL POLICY

In the criminal-political field, the economic theory of crime and the methodology inherent
to it allow us to estimate the effects that may be caused by different strategies to face crimi-
nality, contributing to the elaboration of criminal policy based on scientific knowledge, and not
on intuition or common sense. The consequence tends to be the adoption of more efficient
strategies that achieve better results and optimize scarce public resources.

For example, the economic theory of crime could show that a criminal policy based pre-
dominantly on increasing the severity of penalties, which is common in Brazil, might not result
in important gains in deterrence due to the high rates at which criminals discount the future?,
and would make the indirect costs linked to the increase in spending on enforcement outweigh
the social benefits expected from the adoption of this policy. A model that looked at this issue
might conclude that greater social benefits would be achieved by increasing deterrence not by
increasing the penalty, but by increasing the probability of punishment, and that this increase
would generate even greater social benefits if it were achieved by investing in technologies
that facilitate finding the authors of crimes, rather than by hiring police officers. Still as an
example, the economic analysis of the use of pardon as a penitentiary policy instrument to
mitigate the problem of prison overpopulation could in theory conclude that this policy, due to
its negative effect on dissuasion (the reduction of the penalty reduces the expected cost of the
offense), in a certain time horizon could lead to an increase in crime and, consequently, more
incarceration. This would not only increase the direct and indirect social costs of the offense
but also aggravate the problem that was intended to be solved, evidencing the need for the
pardon to be associated with measures to recompose the level of deterrence or, perhaps, the
need to adopt another policy to solve the serious Brazilian prison problem.

These are just a few examples of how the economic theory of crime can help criminal
policy, and many issues that influence the level of criminality have already been addressed
by foreign literature?. In any case, the specificities of the Brazilian criminal law system and

27 The idea of marginal deterrence goes back to Beccaria (On Crime and Punishment, 2004, p. 69): "[...] if two crimes that affect
society unequally receive identical punishment, the man inclined to crime, not having to fear a greater penalty for the more
heinous crime, will more easily resolve himself to the crime that will bring him more advantages [...]".

28 Polinsky and Riskind (2017) cite empirical studies that concluded that offenders have high discount rates that appreciably
reduce the perceived difference between short and long periods of incarceration.

29 The foreign literature registers studies on various criminal policy issues, having already addressed, to cite a few examples, the
influence of abortion decriminalization on future crime rates (LEVITT, 2004), the optimal combination of prison sentences and
fines (POLINSKY and SHAVELL, 1984), and the optimal combination of prison, parole, and restrictive sentences (POLINSKY
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reality provide ample research field for the application of the economic method to the various
problems related to criminality in our country.

To illustrate how the economic theory of crime can be used in the construction of Brazil-
ian criminal policy, three situations inserted in the national legal-criminal scenario are ana-
lyzed below. The situations were selected due to their simplicity and capacity to demonstrate
the predictive, empirical and normative potential of the economic theory of crime. The analysis
will be made in three stages: first, it will be exposed how the economic method works from the
premise of the rational criminal to derive predictions about the behavior of the criminal; next, it
will be shown how the predictions can be submitted to empirical validation or rejection tests;
finally, it will be shown how the scientific conclusions provided by the economic method can
support, in view of the social®® goal to be achieved, normative proposals about which criminal®'
policy measure should be adopted in a given situation.

3.1 PREDICTION: LAW 13.654/2018 AND ROBBERY WITH A KNIFE

This example reflects what happened when Law 13654/2018 was enacted. The law
repealed subsection | of § 2 of art. 157 of the Criminal Code, which provided for the use of a
weapon (without distinguishing between a melee weapon and a firearm) as a cause of increas-
ing robbery by one-third to one-half. The same law added § 2°-A to art. 157 of the Penal Code,
in which the cause of the increase, in a more serious level (2/3), was only for the use of a
firearm, with no mention of a melee weapon. This situation lasted until Law 13,964/19, which,
among several modifications, restored the increase for the use of a knife to its original level
(from 1/3 to half).

It is beyond the scope of this analysis to address the impact of the change on past facts.
What matters for the economic theory of crime is to understand how the legal change affected
the incentive structure that the criminal considers when deciding, ex ante, whether to commit
the crime or not.

A predictive model based on the premise of the rational criminal would offer, as its first
and most obvious implication, the conclusion that the removal of the cause of the increase
of armed robbery reduced the expected cost of this offense (there was a reduction of vari-
able S in the formula Ce = pS), which would probably be followed by an increase in the
demand for its commission.

The model would also conclude that by equalizing the penalties for simple robbery and
robbery with a knife, which function as substitute crimes, the legislative innovation eliminated
the marginal deterrence that existed between the two, which encouraged the substitution of
the more serious offense (robbery with a knife) for the less serious offense (simple robbery).

and RISKIND, 2017). Brazilian authors have dedicated themselves to studying this empirical literature in search of solutions
compatible with the Brazilian criminal justice system, such as Boson (2015), who analyzed the policy of three strikes and
you're out adopted in US states, and Odon (2018), who suggested interesting criminal policy measures that could be adopted
in Brazil, which, according to him, would have a high impact on Brazilian crime rates.

30 A social goal is understood as "the state of affairs politically defined as socially desirable" (AGUIAR, 2017, p. 140).

31 This paper adopts the vision of criminal policy proposed by Roxin (2000, p. 22 and 82), who, overcoming the incommunicabil-
ity between criminal law and criminal policy sustained by Liszt in the late nineteenth century, affirms that there is a "system-
atic unity" between both, so that criminal law would be "much more the form through which the political and criminal purposes
can be transferred to the mode of legal validity.
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Consequently, the increase in demand for robbery with a knife would be counterbalanced by
a reduction in demand for simple robbery. In fact, since the expected value of the offense is
equal to the benefit to be gained from committing the crime minus the expected cost of the
crime (Ve = B - pS), the expected value of armed robbery would exceed that of simple robbery
for two reasons. First, if we consider that the greater seriousness of the crime corresponds to
greater benefits (the use of a knife makes it easier to steal), variable B will be greater in rob-
bery with a knife. Second, if we consider that the use of a sharp weapon reduces the victim’s
resistance and makes it easier for the criminal to flee, reducing the chances of apprehension,
the variable p in the formula for the expected cost of the robbery with a sharp weapon will be
smaller than in that of simple robbery, which decreases the expected cost of the former and,
consequently, increases its expected value.

Another implication would be that Law 13,654/2018, by raising the cause of increase for
robbery with a firearm to 2/3 and eliminating the increase for robbery with a knife, has created
marginal deterrence between these crimes, which did not exist previously because, until then,
the penalty for both was equal. Since the two crimes also function as substitutes, the model
would indicate that marginal®*? deterrence would encourage some offenders to switch from
gunpoint robbery (whose Ve decreased due to the increase of S) to robbery with a knife (whose
Ve increased due to the decrease of S).

3.2 EXPERIMENTATION: PARALYZATION OF
THE MILITARY POLICE OF CEARA

In February of 2020, military police officers in the state of Ceara paralyzed their activities
for 13 days, between February 18 and March 1, in an attempt to pressure for the fulfillment of
their claims. According to data released in the press, the number of violent crimes increased in
the period. Compared to February 2019, homicides were up 178%. There were 164 homicides
in February 2019 compared to 456 in the same month of 2020. Of these 456 homicides, 312
occurred during the shutdown, an average of 26 per day, compared to an average of 8 per day
in the period before the shutdown. Robbery records also increased in the comparison period:
they went from 477 in February 2019 to 1280 in February 2020, an increase of 168%.%

Just as the implementation of the three strikes policy in California was considered a
natural experiment that provided empirical study considered fruitful in confirming deterrence
theory, demonstrating the deterrent effect of increases in sanction severity in a manner inde-
pendent of incapacitation effects, the strike of the military police of Ceara apparently has the
aptitude to be a quasi-experiment to evaluate, ex post facto, the theoretical proposition that
decreasing the probability of punishment negatively impacts deterrence, which would contrib-
ute to the expansion of the existing empirical literature on the subject.

The hypothesis that there is, besides the correlation between the variables “reduced osten-
sive policing” and “increased violent crime”, a causal relationship along the lines proposed by
the economic theory of crime is sufficiently strong, and empirical work could validate or refute

32 This marginal deterrence persists, but to a lesser extent, even after Law 13,964/2019, which, as we have seen, restored the
cause of increase for robbery with a knife to the original level of 1/3 to half.

33 The data were extracted from the following article: <https://g1.globo.com/ce/ceara/noticia/2020/03/06/312-pessoas-foram-
assassinadas-no-ceara-durante-motim-da-pm-diz-secretaria-da-seguranca.ghtml>, accessed on 12.04.2020.
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the hypothesis in the situation under examination. What is intended to emphasize, however, is
not so much whether the proposition is true or not, but that due to the scientific character of
the economic theory of crime, the proposition, based on the premise of the rational criminal,
can be submitted to empirical testing that accepts or rejects it, which does not occur in tradi-
tional** dogmatics.

The significant increase in violent crimes during the period of the strike suggests that the
rapid response of the state to such incidents, usually by the military police, plays a relevant
role in elucidating the authorship of the crimes and, therefore, in dissuading the perpetrators.
In this area, empirical studies could cover, for example, the evaluation of proactive policing
initiatives directed to specific regions, the so-called “focused policing”, which covers hot spots
policing (more police in areas with higher crime rates) and problem-oriented policing, or POP,
a strategy in which the police get closer to the community to prevent criminal behavior (ODON,
2018%).

3.3 NORMATIVE PROPOSAL: EMBEZZLEMENT COMMITTED BY MAYORS

The cause of increase of art. 327, §2 of the Penal Code®, applicable, among others, to the
crime of embezzlement®, was introduced by Law 6,799/1980. The justification of the respec-
tive bill, on this point, stated that “the conduct is more reprehensible in criminal terms the more
power is in the hands of the official, because he has a greater duty to defend it and to be loyal
to it®”, which would require an increase in the penalty for embezzlement. which would require
an increase in the penalty when the public official committing the offense holds a commission
or a management or advisory position.

Although the judgment of “reprehensibility” expresses a evaluative criterion that cannot
be empirically compared, there seems to be an economic explanation for the more severe
penalty for functional crimes committed by persons holding a commission or a management
or advisory position. The explanation is based on the premise that, since the expected cost of
the offense is equivalent to the sanction imposed discounted by the probability of punishment
(Ce=pS), any reduction in p must be accompanied by an increase in S for the expected cost
of the offense to remain the same (SHAVELL, 2016). The positions and functions specified in
the cause of increase are assigned greater portions of power than those assigned to positions
at lower levels of the state hierarchy. And the more power the agent holds, the less likely he or

34 "Although it seeks the logical systematization of positive law by means of doctrinal texts, dogmatics does not propose hypoth-
eses, nor is it susceptible to empirical testing. While the language of science is assertive and bipolar (true/false), the language
of dogmatics fails to achieve this veritative function. How to prove or disprove a dogmatic 'thesis' if there is no possibility of
testing it, but only of accepting or not its rhetorical arguments, either by the doctrine that follows it, or by the courts? The cri-
terion becomes pragmatic (in the philosophical sense of the term), that is, dogmatics may be useful or useless for persuasive
purposes and technological aid, but it does not reach truth or even falsity. By the Popperian criterion, therefore, dogmatics is
not science" (CARVALHO, 2014, p. 129-130).

35 Also according to Odon (2018), an example of a POP-based program is Fica Vivo (Stay Alive), implemented in the Morro das
Pedras region in Belo Horizonte/MG, which in the first six months reduced the homicide rate by 69%.

36 Art. 327, § 2 of the Penal Code: "The penalty will be increased by one-third when the perpetrators of the crimes provided for in
this Chapter are occupants of commissioned positions or positions of direction or advisory functions of a direct administra-
tion body, mixed economy society, public company or foundation established by the public power."

37 Art. 312. A public official appropriating money, valuables or any other movable good, public or private, of which he has pos-
session by reason of his office, or embezzling them for his own benefit or for the benefit of others: Penalty: confinement, from
two to twelve years, and a fine.

38 Bill 1.066/1975, of the House of Representatives.
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she is to be punished for functional crimes, since that power is generally associated with con-
ditions that are more conducive to concealing the crime and making it more difficult to fully
investigate it. In the most extreme cases, the criminal may not only be responsible for appoint-
ing, dismissing or removing employees of the internal control bodies, but also for controlling
the budget destined to the activities of prevention and detection of deviations that this body
carries out. In order that, in these situations, the expected cost of the offense is not higher for
the common employee, the lower probability of punishment for crimes committed by the occu-
pants of commissioned, management and advisory positions is compensated by increasing
the penalty applicable to them.

The economic rationale presented justifies the cause of increase for those occupying the
heads of the Executive Branch (president, governors and mayors).*° The analysis will then focus
on the crime of embezzlement committed by mayors. This crime, contrary to what occurs with
regard to other heads of the Executive Branch, is not provided for in art. 312 of the Criminal
Code, but in a special law, Decree-Law 201/1967, which in art. 1, |, typifies the mayor’s conduct
of “appropriating public property or income or embezzling it for his own benefit or for the ben-
efit of others. The penalty for deprivation of liberty is the same as in art. 312 of the Penal Code
(imprisonment of two to twelve years), which makes the penalty for embezzlement of mayors
abstractly less than that applicable to crimes of embezzlement committed by governors and
the president, since the latter are subject to the increase provided for in art. 327, § 2 of the
Penal Code. For the same reason, the penalty imposed on mayors is, in the abstract, lower
than that applicable to their subordinates in commissioned or directive and advisory positions.
These observations, which can be reached by a simple reading of the legal provisions under
analysis, could justify, on the basis of normative criteria relating to the “greater reprehensibil-
ity” of embezzlement committed by mayors, the correction of what appears to have been a
legislative error, which is all the more evident because the increase in the penalty of art. 327, §
2 of the Penal Code is applied to mayors when they are perpetrators of crimes that are subject
to such an increase, such as the crime of passive corruption (art. 317 of the Penal Code).

But the economic analysis of the crime of embezzlement of a mayor provides an argu-
ment that might not be easily perceived. It indicates that the crime provided for in art. 1, | of
DL 201/1967 has a lower expected cost not only than the embezzlement of other heads of
the Executive Branch or other officials occupying a commissioned position or a management
and advisory function, but also the embezzlement of the simplest public official, since the
reduction of p in the formula of the expected cost of the mayor’'s embezzlement, inherent to
the means that the position confers to make it difficult to discover and solve the crime, is not
accompanied by an increase of S. And, as the condition of mayor is elementary to the embez-
zlement of art. 1, 1 of DL 201/1967, it is communicated to the co-authors of the crime, by force
of art. 30 of the Penal Code, even if individually they would be liable for the embezzlement of
art. 312 of the Penal Code and eventually be subject to the surcharge of art. 327, § 2 of the
Penal Code. In other words: the embezzlement of municipal civil servants who hold positions

39 The Federal Supreme Court recognizes that those holding elective office may be covered by the elementary "management
function”, since any other interpretation would lead to the absurdity of punishing the assistant occupying a commissioned
position and a management/advisory function more severely than the person in general charge of the Public Administration
(INQ 1769/PA and INQ 2606/MT). It is interesting to note that this understanding evidences a concern with the consequences
of possible interpretations. The difference is that traditional hermeneutics evaluates the consequences by resorting to intu-
ition and common sense, and not to a scientific theory that makes it possible to formulate hypotheses about human behavior
that, in principle, are empirically falsifiable.
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of commission or management and advisory functions (such as municipal secretaries), when
committed in competition with the mayor, will also have a lower expected cost than the embez-
zlement of the simplest civil servant. This scenario suggests that the lower expected cost of
the embezzlement of art. 1, | of Decree-Law 201/1967 is capable of increasing the demand for
this crime, both by mayors and by those who occupy commissioned posts and management
and advisory positions in the municipal Executive Branch (in this case, in competition with the
mayor). Therefore, a more efficient deterrence of this offense, whose reprehensibility (evalu-
ative criterion) was previously recognized by law when it was established as a crime, requires
a legislative reform that equates the custodial penalty imposed for the crime of art. 1, | of DL
201/1967 to that of art. 312 of the Penal Code plus the increased penalty of art. 327, § 2 of that
code. And this could be proposed based on the conclusions obtained from the application of
the economic theory of crime.

4. CONCLUSIONS

This article applies the economic theory of crime to criminal policy, aiming to demon-
strate its usefulness as a scientific foundation for the definition of that policy.

After reviewing the central propositions of the economic theory of crime, three situations
inserted in the Brazilian legal-criminal scenario were analyzed in order to exemplify how the
theory can be used to subsidize the political decisions that structure the state strategies to
fight crime.

We conclude that the economic theory of crime and the scientific method inherent to it
generate knowledge that makes it possible to estimate the impacts of different criminal policy
configurations, favoring better informed state decisions. This is possible because the premise
of the rational criminal allows predictions to be made about criminal behavior that, in principle,
can be submitted to empirical validation or refutation tests, thus producing conclusions that,
depending on the social goal to be reached, lead to normative propositions about the criminal
policy measure that should be adopted in the analyzed situation.

The conclusions revealed by the economic theory of crime qualify the state choices that
define how and in what amount expenditures will be made on crime prevention, investigation
and trial, which will indicate the probability of punishing criminals, and how penalties will be
scaled for each type of offense, which will dimension the expenditure on the execution and
supervision of sanctions. The consequence tends to be the adoption of more efficient strate-
gies to fight crime, which obtain better results and optimize public resources.

The economic theory of crime has limitations, which show that it is not the definitive solu-
tion to all problems of criminal policy. But no criminological theory is, and the recognition of
limitations does not mean that the theory is not useful. The usefulness of the economic theory
of crime to guide the construction of criminal policy seems undeniable, as indicated by the vast
empirical literature corroborating the premise of the rational criminal. In Brazil, there is a wide
field for research that seeks, based on the application of the theory, to better understand the
phenomenon of criminality and help our legal and criminal system to face it more efficiently.
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ABSTRACT

The article examines, in the light of the Binding Precedent No. 29 of the Supreme Federal Court, the sup-
posed need for the fee (rate) calculation base to reflect the cost of state activity, stating the thesis that this
link does not exist, especially in view of the Supreme Court’s guidance Federal Court signed in a similar
binding summary.

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 * p. 313-327 * 2020

Keywords: Fee (rate). Quantitative aspect. Binding Precedente 19/STF.

RESUMO

O artigo examina, a luz da Sumula Vinculante n°® 29 do Supremo Tribunal Federal, a suposta necessidade de
que a base de cdlculo da taxa reflita o custo da atividade estatal, afirmando a tese de que nédo existe esta vin-
culagdo, principalmente ante a orientagdo do Supremo Tribunal Federal firmada na referida Sumula Vinculante.

Palavras-chave: Taxa. Aspecto quantitativo. Sumula vinculante 19/STF.

1. INTRODUCTION

The study of fees, in Brazilian law, still seems contaminated by what Alfredo Augusto
Becker called “the biggest mistake” in tax law, that is, “the contamination between legal princi-
ples and concepts and pre-legal principles and concepts (economic, financial, political, social,
etc.)” (BECKER, 1972, p. 35). It is enough to see that it is still recurrent to link the rates to the
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at Faculdades Milton Campos and at CAD - Updating Center in Law, as well as in a specialization course in Civil Procedure, at
Universidade FUMEC. He has professional practice in public law, being the State of Minas Gerais Attorney, and also in private
law. Lattes: CV: http:/lattes.cnpq.br/8301401234076151. E-mail: cvmuzzifilho@uol.com.br.
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cost of specific expenditure of the State, attributing to the taxes the cost of general expenses of
the State. Thus, for example, Anis Kfouri Junior, points out that the collection of taxes has “the
objective of financing the overhead of the State”, and the fee, “unlike taxes”, has “its collection
destined to cover the cost” of the service which is her generating event (KFOURI JUNIOR, 2012,
p. 93 and 95, “passim”).

It is certain, however, that the legal nature of the tax should not be linked to the destination
given to the revenue collected from it. The National Tax Code (CTN - Law n° 5.172, of October
25, 1966), as notorious, provides that the “specific legal nature of the tax is determined by the
fact that generates the respective obligation, being irrelevant to qualify it [... ] the legal destina-
tion of the proceeds of its collection” (art. 4, item Il), although there is E, although there is a
fierce theoretical dispute over the prevalence of this statement concerning special contribu-
tions (SPAGNOL; FERRAZ; and GODOI, 2014, p. 197). Besides, the Constitution of the Republic,
of October 5, 1988 (CR / 1988), as a general rule, prohibits the “[...] linking of tax revenue to an
organ, fund or expense [...]" (167, item 1V). However, despite this, at all times, such linkage of
the tax revenue to the expense related to its taxable event appears in legal arguments devel-
oped, both in forensic cases and in theoretical studies.

In case-law terms, the Federal Supreme Court (STF) does not present clear and defined
decision parameters, oscillating on a case-by-case basis, without being able to perceive the
existence of a common pattern or orientation in the decisions handed down. And this occurs
even after the edition of the Binding Precedent n° 29 of the Supreme Federal Court, an instru-
ment that, theoretically, should portray the dominant understanding in that court (art. 103-A of
CR/1988; Law n° 11.417, of December 19, 2006).

The purpose of this article, therefore, is to discuss the basis for calculating fees, based
on the guidance established in the Binding Precedent n°® 29 / STF, confronting this guidance
with the idea that the basis for calculating fees should reflect the “cost of the state activity”, a
parameter that, at least, would serve as a maximum limit to guide the volume of funds raised
with the rate requirement. What is sustained here is the legal dissociation between the legal
validity of the fee and the volume of funds raised, which does not need to be equivalent to the
cost of state activity.

It should be emphasized that, in political and economic terms, it is even recommended
that the institution of fees should have as a parameter the cost of state activity that consti-
tutes a taxable event. It is also recommended, from a political angle, the creation of collection
limits, preventing the imposed rate from becoming a very “expensive” tax, not least because
parsimony in tax collection can function as a legitimate factor for taxation. But these are pre-
legislative considerations, which do not affect the legal validity of the rate eventually imposed.

This article maintains that CR / 1988 only determined what cannot be the basis for calcu-
lating fees, but did not impose or define what should be the basis for calculating fees (BRASIL,
1988). For this reason, the margin of action of the ordinary legislator, in defining the quantitative
aspect of the rate, is very broad, even broader than the margin of action to the calculation basis
taxes. This is because, if the complementary law sets the tax framework, defining the taxable
event, the taxable persons, and the calculation base (art. 146, subparagraph lll, paragraph a, of
CR/ 1988), concerning the tax rates, don’t there is even this definition in a complementary law,
except for repetition, in art. 77, single paragraph, of the CTN, of the prohibition contained in art.
145, § 2°, of CR / 1988, plus the prohibition to calculate the rate “[...] according to the capital
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of the companies” (final part of the sole paragraph of the referred art.77; but, also here, the
parameter is negative, as the rate cannot be calculated based on the capital of the companies).

Methodologically, the article is divided into two parts. In the first, the legal configuration
of the fee is discussed, in the light of the Brazilian legal system. In the second part, the STF’s
case law guidance is examined, especially with a view to Binding Precedent No. 29 / STF. In
the end, it is expected, as a conclusion, to state that the basis for calculating fees should not
necessarily be the cost of state activity, although it can be done at the option of the legislator
since such cost is not a legal parameter mandatory for stipulating the fee amount.

2. FEES: GENERATING FACT AND CALCULATION BASE

Fees, art. 145,82, of CR/ 1988, “cannot have their tax calculation base”. CR / 1988 unequiv-
ocally adopted the option of defining “what cannot be the basis for calculating the rate”, avoid-
ing, then, defining “what should be the basis for calculating the rate” (BRAZIL, 1988).

CR /1988 could have opted for a positive definition, that is, it could, in the same paragraph
2 of art. 145 have stated, for example, that the basis for calculating fees should be the cost of
state activity. In this context, there would be a clear and unique parameter to quantify the rates
(BRAZIL, 1988).

Nevertheless, this was not the path chosen by CR/ 1988. Thus, from the constitutional
text, there is a (negative) determination that the rate does not have “its tax calculation base”.

The complementary law of general rules of tax law, CTN, likewise, provides, in the sole
paragraph of art. 77, that “[...] the rate cannot have the same calculation basis or taxable event
as those corresponding to tax, nor be calculated according to the capital of the companies”
(BRAZIL, 1966). Therefore, the rate calculation base cannot be “identical” to the tax calculation
base, nor can it be calculated according to the capital of the companies. Here too, it should be
repeated, the legislator opted for the negative criterion, instead of disposing of, more simply, that
the “basis for calculating the rate is the cost of state activity that is the generating factor for it".

Notwithstanding the literalness of the constitutional text, as well as that of the CTN, what
Paulo de Barros Carvalho defined as the “superlative valuation” of the calculation base is still
present, which would be the result of the great influence exerted by Alfredo Augusto Becker
in Brazilian doctrine (CARVALHO, 2019, p. 357)% And Paulo de Barros Carvalho himself, while
emphasizing the exaggeration in the “valuation” of the calculation base, argues that in the
“General Theory of Tax Law”, the calculation basis fulfills three functions: i) “measuring func-
tion”; i) “objective function”; and, especially for this article, iii) “comparative function” (CARV-
ALHO, 2019, p. 357 and 362, “passim”). The basis for calculating the rate fulfills this third and
last “comparative function” when it is, obviously, compared with “[...] the material criterion of
the hypothesis”, being able, then, to confirm, to affirm or to affirm “[. ..] what appears in the text
of the law, in an obscure way” (CARVALHO, 2019, p. 2019).

2 Alfredo Augusto Becker, a mythical name in Brazilian tax law, maintains that the “core” of the “hypothesis of incidence of the
legal taxation rule” is “[...] the calculation basis and gives the tax the legal genre. The adjective elements are all the other ele-
ments that make up the composition of the incidence hypothesis (BECKER, 1972, p. 343).
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From these assumptions, the conclusion reached by several tax assessors is reached,
according to which the rate, if it adopts its tax calculation base, will become a true tax, because
the calculation base, in this hypothesis, will not confirm the taxable event (the “material crite-
rion of the hypothesis”, alluded to by Paulo de Barro Carvalho). For this very reason, Paulo de
Barros Carvalho himself maintains that the basis for calculating the fee must necessarily por-
tray “[...] the measure of the intensity of the State’s participation. Should the legislator mention
the existence of a tax, but choose a measuring basis that is, in fact, foreign to any activity of
the Public Power, then the tax type will be another, naturally a tax” (CARVALHO, 2019, p. 71)3.

In the same vein, Alfredo Augusto Becker, to distinguish the tax rate, states that “[...] the
legal rule that has chosen the state service or state thing as the basis for calculating the tax,
will have created a tax” (BECKER, 1972, p. 346). Later, Becker points out that, in the case of “[...]
dealing with fees, only the value of the state service or state thing can be taken as the basis of
calculation [...]" (BECKER, 1972, p. 348). The taxpayer recognizes that “[...] it is impracticable
to take the real value of the service [...]", and it is, therefore, permissible for the legislator to
“indirectly” fix the value, always following, however, the “measure of state service (or thing)”
(BECKER, 1972, p. 348/349, “passim”).

Still in this same line, as an example, see the lesson of Misabel Abreu Machado Derzi, in
his notes for updating the work of Aliomar Baleeiro (BALEEIRO, 2013). Emphatically, Misabel
Derzi, invoking lessons from Paulo de Barros Carvalho, Alfredo Augusto Becker, Alberto Xavier,
among others, accentuates the syntagmatic character of the rates, for which reason, among
others, points out the following consequence:

[...] the syntagmatic character should also be reflected in the tax calculation
base, which should measure the cost of the State’s performance, in proportion
to each obligation. Nor should it vary according to the taxpayer’s own thing, a
strange fact. Fees that elect a calculation basis different from the cost of the
state action relative to the taxpayer (value of the property, vehicle, value of the

cause, the value of the work, etc.) are imposed in disguise, as a rule, instituted
against the rules of the Constitution (BALEEIRO, 2013, p. 845).

Sacha Calmon Navarro Coélho, equally emphatic, points out that between calculation
base and taxable event “[...] there is a relationship of almost carnal inheritance (inherent et
ossa), arelationship of pertinence, of harmony”, so that the rate, “[...] any fee, cannot have a tax
calculation base as a species” (COELHO, 2020, p. 56/57, “passim”)*.

Luis Eduardo Schoueri also asks “[...] what is the basis for calculating the fee?” (SCHOUERI,
2017, p. 195). And, after recognizing that, “due to the constitutional mandate, there is already the
first answer, even if in the negative” (SCHOUERI, 2017, p. 195), he adds the following explanation:

[...]if the justification of the fee is not to force the entire community to bear an
expense that can be attributed to an individual taxpayer, it is clear that there is
an indication of the possible calculation basis: it will be enough to measure,
although with a certain degree of approximation, the value of the activity that
the referred taxpayer demanded from the State (SCHOUERI, 2017, p. 195).

3 Interestingly, Paulo de Barros Carvalho, in a footnote after the aforementioned excerpt, records the guidance established in
the Binding Precedent No. 29 of the Supreme Federal Court, according to which the adoption in the tax calculation base of
“any of the tax calculation base, as is the example of the ‘tested property’, does not constitute an offense to the provisions of
art. 145, § 2, of the Constitution "(CARVALHO, 2019, p. 71, note n° 10).

4 Sacha Calmon also refers to the Binding Precedent No. 29, stating his disagreement: “[...] the great danger is to weaken the differ-
ence between tax (fact of the taxpayer) and tax (fact of the State) consistent with state actions [.. .] “(COELHO, 2020, p. 57/58).
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It is not the case, here, to carry out a comprehensive review of the literature, but the invo-
cation of real pillars of Brazilian tax law, Misabel Derzi, Sacha Calmon, Paulo de Barros Car-
valho, Alfredo Augusto Becker, and Luis Eduardo Schoueri, lends itself to the demonstration
that, in our doctrine, the assimilation between the “generating facts” of the tax and its “basis
of calculation” is recurrent. In other words, if the CR / 1988 defines the “taxable facts” of the
tax (exercise of police power or provision of public service, potential or effective, specific and
divisible, according to art. 145, subparagraph Il), then it is stated that the calculation bases
chosen by the legislator must reflect the “cost” of these “generating facts”, the cost of “state
activity” (BRAZIL, 1988).

This logical-legal consequence affirmed by several authors, however, is not supported by
the literality of the constitutional text, thus requiring an exegetical construction that seeks, as
emphasized by Luis Eduardo Schoueri, the “justification” for the creation of the tax. But it is not
just the literal limit of art. 145, § 2°, of CR / 1988 (which contains a precept of a negative nature,
as already stated) that must be considered, and a systematic understanding of the legal system
must be sought, and especially in the purpose of this article, the guidelines established by the
Supreme Federal Court, in Precedent No. 29 / STF, as set out in the subsequent topic.

3. BASE OF CALCULATION OF THE FEE IN THE
LIGHT OF THE BINDING SUMMARY Ne 29 / FTS

As seen, the tax cannot have its tax calculations base, which means, for several authors,
that the tax calculation base must be established based on the cost of state activity, being
foreign to it, as Misabel Derzi points out, in an update note to the work of Aliomar Baleeiro,
anything “something of a taxpayer” (BALEEIRO, 2013, p. 845).

It should be noted that the constitutional text, at first sight, establishes broader protection
for taxpayers than the protection established by art. 77, single paragraph of the CTN, because
the latter provides that the bases for calculating fees cannot be identical to the bases for cal-
culating taxes. Now, the identical is the same, it is very similar, being, therefore, a much stricter
protection rule, because it would act only if there was an identity between the basis for calcu-
lating the rate and that of the tax. However, to prohibit, as the CR / 1988 prohibits, the adoption
for the tax base tax rate, is to prohibit the adoption of the tax base for the rate that could also be
the tax calculation base, even if it was not identical, which is why the constitutional rule seems
to have a much broader scope, at first glance, than the CTN rule (BRAZIL, 1966).

Hugo de Brito Machado, in this line of argument, compares the wording of CR / 1988
with the wording adopted in Constitutional Amendment No. 1, 1969 (EC No. 1/1969), whose
art. 18, § 2, provided that the fee could not “[...] be used as the basis for calculating what has
been used for the incidence of taxes”. According to Hugo de Brito Machado, in the current CR /
1988, “[...] it is not necessary that a certain quantity was used for the incidence of taxes. Even if
it was used for the calculation of any tax. It is enough that it is proper, that is to say, adequate
for the calculation of taxes” (MACHADO, 2017, p. 442, “passim”).
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Notwithstanding the possibility of recognizing itself in the rule of art. 145, § 2°, of CR /
1988, a broader limitation for the definition of the tax calculation base, the STF jurisprudence,
over time, did not endorse such interpretative orientation (BRAZIL, 1988). Far from this, the
jurisprudence that came to be built does admit that the tax calculation base considers facts of
the taxpayer, as long as there is no “integral identity” with the tax calculation base.

3.1 STF FEES AND JURISPRUDENCE: SUMMARIES
Ne 595, 665 AND BINDING SUMMARY Ne° 19

As an example of the path taken by the STF jurisprudence, Precedent No. 665, of the
Supreme Federal Court, approved on September 24, 2003, according to which “the Inspection
Fee for the Securities Markets established by Law 7,940 / 89”. The basis for calculating this
fee, whose constitutionality was affirmed by the STF, is determined based on the net worth of
the inspected companies, adopting specific rates, that is to say, varied values fixed in “BTN -
National Treasury Bonds”, which are linked the ranges of equity values (according to Table A
of Law No. 7,940, of December 20, 1989)°.

It should be added that after the edition of Precedent No. 665, the Supreme Court, when
judging on 30.30.2006, ADI No. 453 / DF, Full, Minister Rapporteur Gilmar Mendes, whose
object was also the same Law No. 7.940, of 1989, the Federal Supreme Court reaffirmed the
constitutionality of the tax. And, specifically based on calculation, Minister Gilmar Mendes said
that “[...] the fluctuation of the amounts charged derives from the amplitude of the taxpayer’s
net worth, which identifies a need for greater inspection”. And, according to Minister Gilmar
Mendes, the “[...] variation of the amounts posted not only reflects the contributory capacity of

“

the interested party but also reflects the amount of public service provided, uti singuli “.

In a criticism of Precedent No. 665, of the Federal Supreme Court, Sacha Calmon Navarro
Coélho reiterated that the adoption of “net equity” as the basis for calculating the rate would
not measure “[...] the State’s performance in favor of the taxpayer. On the contrary, this excep-
tion is charged solely based on a particular fact, the net equity it has [...]” (COELHO, 2020, p.
59). The STF, however, reaffirmed that shareholders’ equity would be a safe parameter to esti-
mate the degree of state intervention, assuming that the greater the company’s net equity, the
greater the inspection activity. It is, however, a mere “approximation” (SCHOUERI, 2017, p. 195)
or indirect criterion (BECKER, 1972, p. 348), because there is no necessary correlation between
the company’s net equity and the inspection work of the activity.

Long before Precedent No. 665, still in force of EC No. 1/1969, the STF also edited Prec-
edent No. 595, of December 15. 1976: “The municipal road conservation fee for which the
calculation basis is identical to the rural land tax is unconstitutional”. Here, too, the identity
between the tax calculation base and the tax base was prohibited, but the use of factual ele-
ments related to the taxpayer® was not prohibited in the tax calculation base6+.

5 Thus, for example, for “publicly-held companies” with a net worth of up to 10,000,000 BTN, the fee is 1,500 BTN; for sharehold-
ers’ equity whose value ranges from 10,000,000 to 50,000,000, the fee is 3,000 BTN; and net assets above 50,000,001 BTN,
the fee is 4,000 BTN (Table A of Law No. 7,940, 1989).

6 It should be noted, however, that subsequently the issue of Precedent No. 595 / STF, in other decisions, the STF stated that to
configure the rate to be unconstitutional, “identity in one of the launch criteria with ITR would suffice. The tax excludes the fee
"(Extraordinary Appeal No. 96.848-SP, Full, Rel. Min. Néri da Silveira, DJe, 29.Jun.1984). However, as indicated in the text, the
STF came to abandon this orientation that the identity of one of the criteria adopted for the tax calculation base would render
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There is, then, a certain line of continuity between Summaries n°® 595 and n° 665 and the
most recent Binding Summary n° 29 / STF, approved on 03 Feb. 2010, with the following word-
ing: “It is constitutional to adopt, in the calculation of the fee amount, one or more elements
of the tax calculation base, as long as there is no full identity between one base and another”.
Thus, the understanding was consolidated that the tax calculation base cannot keep “full iden-
tity” with “calculation base specific to a certain tax”, however, preventing anything from the
adoption of elements that concern the taxpayer.

In this context, in the light of the Binding Precedent No. 29 / STF, the statement that the
tax calculation bases must necessarily measure the cost of state activity cannot be supported,
since they can adopt “one or more elements of the base of own tax calculation ”, and only” full
identity "is not allowed between the tax calculations base and that of the tax.

In the opposite sense, Werther Botelho Spagnol, in a work written jointly with Luciano
Ferraz and Marciano Seabra de Godoi, criticizes the Binding Precedent No. 29 / STF, stating
that it caused the “emptying” of the content of art. 145, § 2°, of CR / 1988 (SPAGNOL; FER-
RAZ; GODOI, 2014, p. 211). The criticism, of course, stems from the link that Werther Botelho
Spagnol, like so many others, claims to exist between the basis for calculating the fee and the
cost of the state service, pointing out, then, that this “[...] calculation base must correspond,
as closely as possible, at the cost of police power and/or the public service provided, and it is
unavoidable to adopt elements specific to taxes, whose measurement is based on the ability
to pay "(SPAGNOL; FERRAZ; GODOI, 2014, p. 211). Such an argument has already been faced
in this article, when it is stated that this intended link was not made by the constitutional text,
which is why the interpretation based on the Binding Precedent n°® 29 / STF, about the expres-
sion “own calculation basis ", does not apply. it shows absurdity, proving to be reasonable,
either from the historical perspective or from the literal perspective.

The observation that we have, in this scenario, is that the thesis that the tax-generating
fact is a state activity was overcome by the STF case law, its calculation base would neces-
sarily calculate the cost of this state activity. After all, if that were the case, how can we admit
that the tax calculation base considered “one or more elements of the tax calculation base”?

Even if the assumption was made that elements of the tax calculation base would serve
to estimate the cost of the state action, it is a mere assumption or “approximation”, with no
necessarily direct and objectively measurable relationship between these elements and the
cost of state activity. Returning to the example of the Inspection Fee for the Securities Mar-
kets, just imagine a company that has a very high net worth, operating, however, with few and
large investors. Such a company would carry out far fewer operations than, for example, a
smaller company that operated with dozens or hundreds of small investors, so that, in this
basic example, shareholders’ equity, the criterion adopted to quantify the referred rate, would
not be effectively measuring the amount of state activity.

It is worth adding here, closing this topic, that it is not being affirmed that the tax calcula-
tion base cannot reflect the cost of state activity. What is stated is that, legally, there is no obli-
gation for the basis for calculating fees to be the cost of state activity. This reflection will be the
option of the legislator, which is not prohibited by the constitutional text but is also not man-

the tax calculation base unconstitutional, settling on the argument based on the “integral identity” between the rate and tax
calculation bases, so that it qualifies as unconstitutional.
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datory by the same constitutional text. The argument developed by Luis Eduardo Schoueri,
based on the justification of the rates, is shown to be meta-legal, because it dispenses with the
legal rules to be based on arguments contaminated by that “mistake” mentioned by Alfredo
Augusto Becker, due to the “contamination” of the tax law by “ pre-legal principles and con-
cepts (economic, financial, political, social, etc.)” (BECKER, 1972, p. 35).

In short, legally, CR / 1988 only prohibits the rate from having its tax calculation base,
which, in the interpretation signed by the STF, in the Binding Precedent No. 29 / STF, means
to say only that the tax calculation base rate cannot be identical to the tax calculation base.
Hence the need to examine two other circumstances that also corroborate the guidance estab-
lished in Binding Precedent No. 29 / STF, thus removing the consideration of the cost of state
acts as an essential factor for stipulating the basis for calculating fees: the option for the
establishment certain value for rates and their use in the field of extra-taxation.

3.2 RATE WITH A CERTAIN AMOUNT (WITHOUT
CALCULATIONS BASE) AND “CHINESE SKILLS”

Not infrequently, rates are stipulated by the legislature in a certain amount, thus dispens-
ing with the calculation basis and rates (either specific rates or “ad valorem” rates).

Two examples can be given: (i) the fee of RS 1,000.00 (one thousand reais) for the dis-
patch of possession and of the weapons (art. 11 and Attached Table, subparagraph V, both of
Law No. 10,826, of December 22, 2003); and (ii) the fee of RS 257.25 (two hundred and fifty-
seven reais and twenty-five centavos) for issuing a passport (Article 3, subparagraph |, item a,
of Complementary Law No. 89, of February 18 of 1997, combined with Article 49 of Decree No.
3.345, of November 30, 1938, and Table Attached to Ordinance No. 927, of July 9, 2015, of the
Minister of Justice)’. Several other examples could be cited, at the federal, state, and munici-
pal levels, but these two examples are enough to demonstrate that there are rates established
in certain amounts, which will hardly represent the cost of state activity.

Theoretically, it could even be assumed that, when fixed by the legislator, such rates
established in a fixed amount would represent the cost of state activity. It is, of course, a mere
assumption, which would require thorough research in the processing of the respective bills,
with the need to examine any financial statements that the stipulated amount would represent
the cost of state activity. Anyway, even if there was this correlation between the value effec-
tively established and the cost of the state activity, it is not reasonable to suppose that, almost
seventeen years after the fixing of the rate for the dispatch of the weapon (Law n°® 10.826, of
2003), the cost of state activity has not changed. Just as it is also not credible to assume that
the cost of the activity related to the issuance of the passport has remained unchanged for
five years, since it was last readjusted in 2015, by Decree No. 927, of the Minister of Justice.

7 The calculation of the fee for issuing a passport would merit its research. Decree No. 3,345, of November 30, 1938, issued
by the Vargas Dictatorship, established the “Passport Regulation”, fixing the amount of the respective fee (art. 49). Comple-
mentary Law No. 89, of 1997, providing for FUNAPOL - Fund for Equipment and Operationalization of the core activities of
the National Federal Police - the following: “Art. 3rd - FUNAPOLs revenue comprises: | - fees and fines charged for migration
services, provided by the Federal Police Department, as follows: a) fees for the issuance of travel documents, instituted by art.
49 of Decree No. 3,345, of November 30, 1938, and updated under current legislation ”. The last “update”, as noted, was made
by Decree No. 927, 2015, of the Minister of Justice, without explaining which monetary restatement criterion was used, if any.
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The issue is dealt with by Sacha Calmon Navarro Coélho, who notes that there is “[..]
an embarrassing question regarding the current techniques for setting the value of fees”
(COELHO, 2020, p. 58). Recalling that “in most cases, the amount payable for the fees is fixed
randomly, at a forfait, Sacha Calmon recognizes that “this does not match well with the func-
tions reserved for the calculation basis of them, even by constitutional imperative. Doesn’t the
Constitution say that the tax cannot have a calculation basis identical to that of the tax? The
calculation base here must measure the state’s performance” (COELHO, 2020, p. 58, “passim”).

It should be reiterated that Sacha Calmon Navarro Coélho removes from a negative com-
mand (the rate cannot have its tax calculation basis) a positive order (the rate must measure
the state’s performance), but, instead of concluding, then, by unconstitutionality of the crite-
rion “a forfait” (fixed value) adopted “in most cases”, appeals to the presumption, again hardly
credible, that the fixed value corresponds to the cost of the state activity: “In these cases, it is
assumed that the base of calculation measures the costs of state activity by the over-provi-
sion of the required public service, the forfait "(COELHO, 2020, p. 58).

The reason for such a presumption is unknown, which more closely resembles a belief or
a desire. But there is no legal guarantee (or accounting, or economic, or of any kind) that the
fixed amount established represents, even if approximately, the cost of state activity.

On the other hand, there are obvious practical difficulties in fixing, concretely, the cost
of given state activity, even due to the constant interaction between different public bodies
involved in given police activity or the provision of public services. Besides, there are still varia-
tions concerning the real demand for state activity, which also affects the eventual definition
of the exact value or close to the rate, because, obviously, the frequency with which the state
activity is exercised influences the cost of this same activity, to each taxable person: if a given
activity costs x Reais per month, if it is provided for a thousand taxable persons, this cost
would be x / 1,000, which is much lower, in principle than the cost of a service provided to only
ten taxable persons per month (x / 10).

In this regard, there was an interesting discussion in the judgment, by the STF, of RE
416.601-DF, Full, Minister Rapporteur Carlos Velloso, judged on 10.10.2005 (DJ, 30. September
2005), in which the constitutionality of the Environmental Control and Inspection Fee - TFCA,
instituted by Law n° 6.938, of August 31, 1981, with the modification made by Law n° 10.165,
of January 28, 2000 (articles 17-B, 17-C, 17-D, 17-G). Among the controversies faced by the
STF, it is worth examining the statement that TFCA would be unconstitutional because its
calculation base would be the “economic size” of each taxpayer (measured by the “annual
gross revenue”, combined with the “pollution potential”, as 17-D, § 1; and Annex XI). Minister
Carlos Velloso, in dismissing the alleged unconstitutionality of the TFCA, used a lesson from
Sacha Calmon Navarro Coélho, in an opinion attached to those records, making the following
transcript in the judgment issued by the STF:

Regarding the alleged abusiveness of the TFCA value, it should be noted that
its amount goes from R$ 50.00 (fifty reais), for the micro-company with a high
degree of environmental pollution or use of mineral resources, up to the ceiling

of R$ 2,250, 00 (two thousand, two hundred and fifty reais) per establishment
of a large company also framed in the maximum degree of pollution or use.
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They do not seem to me to be excessive values, especially when it comes
to the cost of inspecting an oil platform on the high seas, which depends on
displacement by helicopter, the use of the most modern safety equipment, a
large number of men and hours spent.

One cannot ignore, however, the virtual impossibility of direct mathematical
measurement of the cost of each State action (the collection of garbage from
a given household, over the course of a month; the issue of a passport, etc.).
The calculation would require Chinese skills such as researching the time
spent making each passport, and its correlation with the minute wages of the
officials in charge and the monthly rent value of the Federal Police building
where the document was issued, among other intangible variables, to collect
the cost of issuing each passport, for the requirement of the corresponding
rate (which would vary for each taxpayer, according to whether their docu-
ment had required more or less work or had been issued in their own or rented
building). The same is true for garbage collection: imagine the ridiculousness
of having garbage dumps, such goldsmiths, weigh the debris produced day
by day by each household with a precision scale, so that the rate could cor-
respond to the total amount of garbage produced each month by the taxpayer
(' highlighted).

As it is not possible to ascertain the “Chinese Skills”, Sacha Calmon Navarro Coélho, in the
opinion quoted in RE 416.601-DF, Full, Minister Rapporteur Carlos Velloso, is content to demand
“[...] reasonable equivalence between the real cost of services and the amount to which the tax-
payer can be compelled to pay [...]", without specifying, however, what this" reasonable equiva-
lence "would be, nor how to determine its configuration. In the case of TFCA, as seen, Sacha
Calmon understood that the stipulated values are not excessive, but did not offer objective legal
criteria to define this reasonableness between the fee and the cost of the state service, which,

repeat, is virtually impossible to measure mathematically, according to Sacha himself.

In this sense, the link between the fee amount and the “reasonable equivalence” reflects,
once again, the “biggest mistake” pointed out by Becker, for importing concepts from other
areas into law, without making it possible to adequately transpose those concepts. for legal
language. What would be “reasonable equivalence” (Sacha Calmon) or “a certain degree of
approximation” (Schoueri), or even the “closest possible form” (Spagnol)? They are, of course,
extra-legal data, which could (and even should) be taken into account by the legislator, espe-
cially as a factor that legitimizes taxation, but it is not data that can be used by legal operators
unless legal discussions can be based in mere assumptions (for this one, there is “reasonable
equivalence”, for that one, however, the “closest possible form” was no longer adopted ...).

From this perspective, then, the use of rates with fixed values also points to the mistake
of intending, legally, to require a correlation between the tax calculation base and the cost of
state activity. This correlation does not exist, which is why, in many cases, rates with certain
values are adopted, which do not represent the cost of state activity.
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3.3 EXTRA-TAXATION AND FEE: CONSIDERATIONS
ABOUT CONTRIBUTIVE CAPACITY AND RATE

Another circumstance to be considered in this article, which also influences the under-
standing of the tax calculation base, is the use of extra- taxation concerning this tax species.

Extra- taxation, is the use of the tax to induce or restrain certain behaviors or acts, making
the tax become, in Sacha’s words, “an instrument of economic, social, cultural policies, etc.”
(COELHO, 2020, p. 162). The discussion on extra- taxation is not going to be deepened, which
is why, here, | reiterate only what | stated in another article: “[...] there is no incompatibility
between the extra fiscal use of taxation and the principle of equality. Yes, it is understood that
equality, about extra- taxation, is based on other criteria of discrimination, other than just the
economic capacity of the taxpayer "(MUZZI FILHO, p. 243). In the same vein, Sacha Calmon
Navarro Coélho, when discussing the constitutional principle of isonomy and that of contribu-
tory capacity, makes two considerations: “In certain situations, the legislator is authorized to
treat equals unequally, without offending the principle; such are the cases derived from extra-
taxation and police power "(COELHO, 2020, p. 162, highlighted in the original).

Therefore, taxes, including the tax, can be used by the legislator as an instrument to dis-
courage certain conduct or to stimulate other conduct desired by the legislator. Two other
examples, here, can illustrate the argument being developed.

There are certain activities that, financially, are expensive, that is, they cost a lot, and
their remuneration through the fee, if the fee had to remunerate the entire cost, would make
the payment of the tax impracticable. The most eloquent example is perhaps the judicial fee,
required for the provision of the judicial service. The 2019 Accounting Report, of the Govern-
ment of the State of Minas Gerais, points out that the collection of the judicial fee, in that year,
was in the order of R§ 218 million (two hundred and eighteen million reais), for a total expense
of the Judiciary Power of the order RS 6.6 billion (six billion and six hundred million reais).
Even if the resources resulting from the judicial inspection fee, required about public records
services, which were in the order of RS 756 million (seven hundred and fifty-six million reais),
were added, we would have a total amount of R$ 974 million (nine hundred and seventy-four
million reais), or 14.75% of the total expenditure of the Judiciary®.

See, then, that, if it were a constitutional imperative that the judicial fee, obligatorily, had
to correspond to the cost of state activity, the need for a substantial increase in the tax would
prove to be inescapable. But, since the judicial service is a true constitutional guarantee, the
legislator, more than he can, must stipulate modest values, so as not to make the value of the
tax prohibitive, thus ensuring effective access to the jurisdiction, under the terms of art. 5, sub-
paragraph XXXV, of CR / 1988 (BRAZIL, 1988).

Another example can be seen in the aforementioned fees for the issuance of a weapon
and a fee for the issuance of passports. The first was stipulated at RS 1,000.00 (one thousand
reais), with annual renewal, while the issue of a passport costs RS 257.25, with a 10-year
renewal®. The discrepancy between the values (and the validity periods of the documents)

8 Information from the Minas Gerais State Accounting Report, fiscal year 2019, is available at: http://www.fazenda.mg.gov.br/
governo/contadoria_geral/demontracoes_contabeis/relatorios_contabeis/relatoriocontabil2019.pdf

9 According to art. 38, subparagraph |, of the Travel Documents Regulation, approved by Decree No. 5,978, of December 4, 2006,
with subsequent amendments.
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makes it possible to affirm, without much effort, that the fee for the expedition of the pos-
session of the weapon had its value exacerbated because government policy does not favor
the use of weapons by the population, using the tax as a strategy to discourage this use of
weapons. On the other hand, since there is no intention to discourage Brazilians from traveling
abroad, the value of the fee for issuing passports is substantially lower, notably when compar-
ing the validity period of the documents in question. Both rates are used for extra-fiscal pur-
poses, and there is certainly no financial equivalence between the cost of the respective state
activities and the (certain) amounts required by the tax law.

If, however, it is mandatory as a legal requirement that the rates are necessarily stipulated,
according to the cost of state activity, the possibility of having extra-fiscal employment of the tax
species is lost, because it could never vary due to policies public policies adopted by the State.

It should be noted, in passing, that the issue could be further developed from the perspec-
tive of the principle of contributory capacity. Although CR / 1988, referring to the contributory
capacity, provides that the “taxes [...] will be graduated according to the economic capacity of
the taxpayer” (art. 145, § 1) (BRAZIL, 1988), the STF has already decided that this principle of
contributory capacity can also be applied about fees. The theme goes beyond the objective of
this article, noting Werther Botelho Spagnol that the “question is plausible”, having not been
“still satisfactorily appreciated by the STF” (SPAGNOL; FERRAZ; GODOI, 2014, p. 211).

Werther Botelho Spagnol explains that CR / 1988, when linking the contributory capacity
to taxes, part of the finding that the taxable event relates to the taxable person, making it nec-
essary, then, to consider the contributory capacity of this taxable person. The same phenome-
non would not be configured concerning rates, because the facts that generate these are state
activities, which do not reflect the taxpayers’ ability to pay (SPAGNOL; FERRAZ; GODOI, 2014,
p. 263). However, Spagnol recognizes that the “residual and extraordinary” use of contributory
capacity, “as in the case of granting an exemption, in favor of the poorest, of fees linked to the
exercise of fundamental rights (exemption from court fees for example)” (SPAGNOL; FERRAZ;
GODOI, 2014, p. 263)™.

Despite his reservations, Werther Spagnol cannot fail to record, with criticism, that “on
several occasions the STF's jurisprudence has manifested itself in the sense of agreeing that
the legislator uses economic capacity as a criterion for grading rates”, citing some decisions
judicial (SPAGNOL; FERRAZ; GODOI, 2014, p. 263/264).

Before the literality of art. 145, § 1, of CR / 1988, the use of contributory or economic
capacity seems to be inappropriate. However, it can be replied that CR / 1988 determines that
the contributory capacity should be used in taxes, but does not prohibit its use, at the discre-
tion of the legislator, in other tax species (BRAZIL, 1988). Thus, if taxes are to be graduated
according to the contributory capacity, there is no explicit prohibition on the use of contribu-
tory capacity concerning fees (or other taxes), it is reasonable to maintain that they, the fees,
may be graduated according to the contributory capacity.

And one could also invoke Roberto Ferraz's more detailed lesson that “the contributory
capacity applies to all taxes, but in each tax in a unique way, specific to that tax” (FERRAZ,

10 | emphasize that, in my opinion, the example used by Werther Botelho Spagnol, contemplates the hypothesis of tax immunity
(article 5, subparagraph LXXIV, of CR / 1988), but, of course, there are several cases of exemption about fees, almost always
contemplating needy people, in the application of the principle of contributory capacity.
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2013, p. 202). It should be noted that Roberto Ferraz understands that the basis for calculating
the fees must be “the cost of the state activity that authorizes the institution” (FERRAZ, 2013,
p. 203), but still does not rule out eventual use of the contributory capacity concerning, not only
at rates but at all other tax species.

As has been said, however, this work does not follow this path of argument, although it
may unveil new and interesting horizons. Within the limits outlined here, the possibility of using
the fee to serve other purposes besides mere fundraising, which exists and can be verified in
several cases besides those exemplified here, is another circumstance that invalidates the
thesis that the fees should correspond to the cost of state activity. Often, due to the high cost
of state activity, it will not be recommended that the fee reflect this cost, under penalty of mak-
ing access to state activity extremely difficult. In other cases, however, although the cost of
state activity is revealed to be low, the exacerbation of the rate may be justified as a deterrent
to unwanted conduct by public policies adopted. Then, plaster the value of the fee at the cost
of state activity, because supposedly so determined by the CR / 1988, it is to exclude the legiti-
mate use of extra-fiscality concerning fees, which allows us to reaffirm that it is not necessary,
legally, that the tax base calculation of the fee corresponds to the cost of the state activity.

Already closing this topic, it is worth recalling an old lesson from Geraldo Ataliba regard-
ing this repeated statement that the tax must reflect the cost of state activity:
The legal concept of fee is very simple. The idea of remuneration, consider-

ation, payment, provocation, benefit, proportionality or divisibility of the ser-
vice to which it eventually corresponds does not belong.

All of these notions belong to the science of finance. They are pre-legal, for
that very reason. These are considerations that must be taken into account by
the legislator when instituting the tax.

They are not transported to the right. They do not have the most insignificant
legal expression (ATALIBA, 1969, p. 205).

In his argument, Geraldo Ataliba reiterates that the “tax measure does not influence the
legal nature of the tax exemption or even its enforceability” (ATALIBA, 1969, p. 206). And he
concludes: “Faced with a ‘disproportionate’ rate - non-legal quality - all you can do is criticize
the legislator and consider it unfair. But in any case the tax must be paid. It is legal” (ATALIBA,
1969, p. 206).

In the same vein, in a classic work on the subject, Bernardo Ribeiro de Moraes also rejects
the supposed need for taxes to be calculated, always, based on the cost of state activity:
The relationship between the measure of the fee and the cost of the service
or the state activity does not influence the concept of the fee. The amount of
the fee is not an element that characterizes its legal nature. On the other hand,

there is no formula capable of finding the real cost of state activity, which is
difficult to ascertain (MORAES, 1976, p. 182).

It is insisted that what is sustained does not imply that there are no quantitative limits on
fees. There are clear political, social, and economic limits, which must be considered by the
legislator, who does not act only based on legal criteria, as Bernardo Ribeiro de Moraes notes,
“[...] it would not have felt, the notorious disproportion between the cost of the service and the
global collection of the respective fee "(MORAES, 1976, p. 185). What is sustained is that, in
the light of CR / 1988, there are no legal criteria in the interpretation set out in Binding Prece-
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dent No. 29 / STF that may obligatorily link the value of the fee to the cost of state activity, with
insufficiently subjective criteria being insufficient. as the possible “reasonable equivalence”, or
“a certain degree of approximation”'.

4. FINAL WEIGHTING

Based on the arguments set forth here, it is possible to affirm, by way of final consider-
ation, that the constitutional text does not require that the fees have values linked to the cost
of the respective state activities, given the setting of an only negative parameter by art. 145, §
2, CR / 1988: rates cannot have their own tax calculation base (BRAZIL, 1988).

The guidance signed by the STF, in its Binding Summary No. 29, reinforces what has been
stated, preventing it from being necessary, for the legal validity of the fee, that its value be
related to the cost of the state activity, since the said binding summary legitimizes the use, by
the legislator, of quantitative criteria linked to the taxable person and unrelated to the cost of
state activity.

The argument also reinforces the well-known mechanism for stipulating the right amount
for fees, values that do not need to be correlated with the cost of state activity, not least
because it would be very difficult to stipulate, at the legislative level, the amount of the cost of
state activity, which it will vary, not only due to its internal costs but also due to the demand of
the state activity itself.

Moreover, the extra-fiscal use of fees is a circumstance that also avoids the requirement
that the cost of state activity is the necessary parameter for stipulating the “quantum deben-
ture”. There are state activities that, being extremely expensive, would become unfeasible for
most of the population, if the required fee included that high cost, as with the judicial fee. On
the other hand, there are state activities whose cost is not so high, but public policies adopted
may recommend increasing the rate, to discourage the use of such state activities, as occurs
concerning the fee for the expedition of the possession of the gun weapon.

Finally, the lack of legal determination linking the value of the fee to the cost of state activity
does not mean that, in the pre-legislative scope, political, social, and economic considerations
cannot encourage the legislator to consider, rather, the “approximation” between the value of
the tax and the cost of state activity, as a mechanism to legitimize the tax. It is even recom-
mended that the legislator do so, but, after all, to paraphrase Geraldo Ataliba (ATALIBA, 1969,
p. 206), before an “expensive” rate, the tax law offers few alternatives to the taxpayer, who can
even criticize the legislator, but will have to pay the required amount, because it is “legal”.

11 The legal limit that could be invoked, in this tone, would be the prohibition against confiscation (art. 150, subparagraph 1V,
of CR / 1988), a theme, however, which is also very different from the objective of this article, even due to the difficulties of
understanding and application of that fence.
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ABSTRACT

This article aimed to analyze the objective good faith in international procedural agreement in light the United
Nations Convention on Contracts for the International Sale of Goods of 1980 (CISG). To perform this analysis,
the study started, firstly, from the premise that good faith in the globalized era has been undergoing as a
response of Law to the changes imposed by international commerce, researching its possible reasons. Once
the motivations of such changes were clarified, the current configuration of good faith in globalized com-
merce was focused on, delimiting the institute in multiconnected relationships, which gathered distinct and
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sometimes almost opposite legal systems; therefore, CISG was essential, as it is an emblematic instrument
of a standardization of the International Commercial Law, whose structuring allowed a relevant flexibility to
the various systems that handle it. Considering that a specific cut of good faith was made from the CISG, the
inductive method was applied to understand the impacts of this new configuration on transnational affairs in
general, in order to understand the impacts that this new configuration has been generating. The conclusion
focuses on this understanding and, in particular, on what is required from the contracting parties in light of
this rethinking. Thus, the bibliographical research was used, mostly doctrinaire, however with some contribu-
tions from the normatization and dialogue of international sources, as well as jurisprudence, especially to
corroborate the induction method.

Keywords: Good Faith. International Commercial Law. International procedural agreement. United Nations
Convention on Contracts for the International Sale of Goods.

RESUMO

Este artigo teve por objeto a andlise da boa-fé objetiva nos negdcios internacionais a luz da Convengdo das
Nagées Unidas sobre Contratos de Compra e Venda Internacional de Mercadorias de 1980 (CISG, sigla em inglés).
Para realizar tal andlise, o estudo partiu, primeiramente, da premissa de que a boa-fé da era globalizada sofreu e
vem sofrendo transmutagdes como resposta do Direito as mudangas que o comércio internacional impde, pes-
quisando suas possiveis razdes. Aclaradas as motivagdes de tais mudancgas, focou-se na atual configuragdo da
boa-fé no comércio globalizado, desenhando-se os alcances e limites do instituto nas relagées multiconectadas,
reunidoras de sistemas juridicos distintos e, as vezes, quase opostos; para tanto a CISG foi essencial, pois é
instrumento emblematico de vocagdo uniformizadora do direito contratual internacional, cuja estruturagdo enseja
uma flexibilizagdo relevante aos diversos sistemas que a manuseiam. Para os fins do presente estudo, adotou-se,
portanto, o método indutivo, eis que se parte de um recorte determinado, qual seja, a boa-fé a luz da CISG, para
compreenséo dos impactos que esta nova configuragdo da boa-fé gerou — e vem gerando — nos negdcios trans-
nacionais de forma geral. A titulo de conclus&o foca-se nessa compreensédo e, em especial, ao que se exige dos
contratantes a luz dessa repaginagdo. No que toca ao procedimento, fez-se uso pesquisa bibliografica, majori-
tariamente doutrindria, porém com alguns contributos da normatizagéo e didlogo de fontes internacionais, bem
como da jurisprudéncia, sobretudo para corroborar a indugcéo ora adotada como método.

Palavras-chave: Boa-fé objetiva. Direito do comércio internacional. Negdcios juridicos internacionais. CISG.

1. INTRODUTION

The good faith, as a true objective expression of human conduct, as well as a form of
externalization of ethics and standardization of conducts considered to be loyal®, accompa-
nies commerce long before it approaches to the borders of National States and, later, dissoci-
ates itself from them with the globalization movement.

As can be seen, even in Germanic medieval times*, the objective feature of good faith
was outlined by acting in the spirit of treu und glauben, gradually deviating from the subjective

3 From the perspective of interpretation arising from German Law and the connotation attributed in the countries of Common
Law, Judith Martins-Costa (MARTINS-COSTA, 1995, p. 120), quoting Ernesto Wayar (WAYAR, Volume |, p. 19), describes a
composition of elements of what objective good faith means in general: (. ...) it means (...) model of social conduct, archetype
or legal standard - according to which 'each person must adjust his own conduct to this archetype, acting as an upright man
would act: with honesty, loyalty, probity".

4 Anténio Menezes Cordeiro (MENEZES CORDEIRO, 2011, p. 162-176) teaches that the oaths of honor during the Germanic
medieval period are a landmark for the objective meaning of good faith.
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sphere and readjusting the focus to the externalized conduct, regardless of intimate elements
of the subject.

As it happens, multifaceted by definition - which reflects, in essence, human behavior -
and a legal instrument increasingly recognized as capable of adding security to commercial
relations, the objective good faith, over time, has been resized in relevance and, consequently,
in imperativeness. And the vicissitudes and idiosyncrasies of globalization were, in particular,
a potentiating context of this mutation.

It happens because the sharp and accelerated dissemination of commerce on a global
scale, the virtualization of commercial relations, the consequent encounters - and clashes - of
pluralities that are typical of cross-border trade and the huge economic transactions that have
resulted from these new possibilities - added to the economic crises caused throughout this
set — shapes the scenario where the objective meaning of good faith has gained a dimension
not experienced until that time: good faith acquires, in this context, locus to reshape itself
from legal principle to cogent rule; in other words, it ceases to merely “illuminate” the path and
becomes the path itself - at least, the authentically legitimate one.

The United Nations Convention on Contracts for the International Sale of Goods of 1980
(CISG) is an emblematic expression of this mutation, because it enshrines objective good faith
in its Article 7 expressly and unequivocally: “(1) In interpreting of this Convention, regard is to
be had to its international character and to the need to promote uniformity in its application,
and the observance of good faith in international commerce.”.

By doing so, as a classic instrument of hard law, it positions good faith in a status of
cogency and, therefore, mandatory compliance. This resignifies the role of good faith in legal
affairs: under the aegis of this Convention, good faith is a norm of mandatory rule of compli-
ance; and, as such as, an important limit to the autonomy of the will.

The dimensions gained by objective good faith in contemporary contracts was signifi-
cant. Because of that, beyond the hard law - where cogency is the defining element - even soft
law® instruments, so precious to the dynamics of cross-border trade and so manageable in the
name of autonomy of the will, were impacted by this imperativeness to the point that they are
only forbidden to remove the good faith clause.

The UNIDROIT Principles, for example, a classic instrument of soft law, although enshrin-
ing in its first article the freedom of contracting and autonomy of the will, provide, in Article 1.7,
the duty of objective good faith as an unavoidable or even manageable obligation to contract-

5 The content of this article and other provisions of the CISG throughout this text are transcribed from Presidential Decree No.

8,327/2014, which internalized the convention to the Brazilian legal system. Considering that the Portuguese language is not
part - until the publication of this work - of the six official languages of the United Nations (UN), and therefore there is no ver-
sion in Portuguese from the institution itself, it choosed to extract the Brazilian legal text.
The soft law is the source of Law that, in the light of transnormativity, dialogues with the hard law, making its provisions more
flexible and serving as an instrument to achieve the best interpretation of the legal rule. The soft law consists, therefore, of
principles, model laws and other instruments that subsume these characteristics in international commerce. To deep in the
theme, see Lauro da Gama e Souza Junior. (SOUZA JUNIOR, 2006, p. 245-250).

6 The soft law is the source of Law that, in the light of transnormativity, dialogues with the hard law, making its provisions more
flexible and serving as an instrument to achieve the best interpretation of the legal rule. The soft law consists, therefore, of
principles, model laws and other instruments that subsume these characteristics in international commerce. To deep in the
theme, see Lauro da Gama e Souza Junior. (SOUZA JUNIOR, 2006, p. 245-250).
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ing parties: “(1) Each party must act in accordance with good faith and fair dealing in interna-
tional commerce. (2) The parties may not exclude or limit this obligation.””

In this context, the Law could not remain unrelated and legal norms started to be inter-
preted considering good faith not only as a principle, however also as a legal rule of necessary
applicability. This transmutation gives rise to a resignification of the autonomy of the will in the
context of international contracts, causing, in cascade, effects in contemporary transnational
deals: the autonomy of the will is no longer unlimited.

This new conception of contracting and, therefore, of the legal affairs is even more chal-
lenging, considering that good faith implies, inexorably, a business action portrayed in the legal
appreciation of trust and cooperation - even if in minimal, or even passive, parameters.

This scientific study aimed to contribute to the materialization of this role of good faith in
transnational procedural agreement, proposes, therefore, to analyze the changes perceived by
good faith until its current format, understanding them, both in cause and consequence.

To this end, this article is structured so as to analyze and, as much as possible, respond
to the contemporary problems surrounding good faith. It begins by studying the mention “legal
mutation” of objective good faith, as well as its current status in cross-border trade relations,
under the aegis of a specific cut: the CISG.

Next, it studied some of the implications that the resignification of good faith raises to
the current procedural agreement, in other to assess its possible impacts on the contracts
derived therefrom, and what, consequently, is required from international commerce players
on behalf of objective good faith. It should be noted that this analysis occurred, in particular,
by conclusions obtained in the scientific work developed by Renata Alvares Gaspar and Mari-
ana Romanello Jacob (ALVARES GASPAR; JACOB, 2015)8, concerning the pursuit of common
material outline of objective good faith in transnational commerce that, being plural, demands
legal certainty through points of convergence as to what is considered objective good faith in
international commerce.

At the end of this scientific effort, there is a reflection in the form of conclusions about the
direction in which the rethinking of objective good faith leads in the context of legal relations
and, furthermore, its implications in commercial relations of the global world, particularly in
the behavior of the subjects that generate and participate in these relations.

For this purpose, the inductive method was used, which shaped the efforts to promote an
analysis performed first on a specific cut, the good faith by CISG, so that it could be expanded,
from that point on, to an assessment of general conclusions, which are the implications of
good faith in current transnational procedural agreement. This has demanded to know, in par-
allel, the construction of the limitation of the autonomy of will of the parties, precisely, in the
contractual sphere; which, in principle, may appear as a paradox. The result of this research,

7 Inthe official comments to the UNIDROIT Principles (available on: https://www.unidroit.org/english/principles/contracts/prin-
ciples2016/principles2016-e.pdf). Accessed on 06/06/2020) the annotation regarding the mandatory nature of the principle
is elucidative and corroborates the understanding that this study sustains: “The duty of the parties to act in accordance with
good faith and fair dealing is of such a fundamental nature that the parties may not contractually exclude or limit it.” (p. 20-21,
our translation of the English original).

This is a research concluded by the referred authors as the result of the Scientific Initiation institutional research (year 2014-
2015) by the Pontifical Catholic University of Campinas, modality FAPIC/Rectory scholarship.

8 This is a research concluded by the referred authors as the result of the Scientific Initiation institutional research (year 2014-
2015) by the Pontifical Catholic University of Campinas, modality FAPIC/Rectory scholarship.
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then, is presented in this text as an academic contribution to the debate. As a method of
procedure, it was adopted bibliographical research, mostly, doctrinaire, however with some
contributions from the standardization and dialogue of international sources, as well as from
jurisprudence, especially to corroborate the induction now adopted as a method.

It is also important to mention that this study is built within the method framework of
human rights, understood here as a civilizing effort for the promotion and maintenance of
social - and especially commercial - relations under the protective mantle of human dignity®.

This method perspective implies affirming that, in a globalized world, where differences
are on the agenda - which means that the actors of this global society are constantly charac-
terized for their cultural and, therefore, legal differences - Law experiences daily challenges,
not only to guarantee the legal certainty of transnational deals, however also, to ensure, in a
conditional manner, that people - and their dignity do not turn the freedom to contract into
a legal mechanism to violate their condition as people in the current society, marked by the
expansion of cross-border trade, which on many occasions treats people and their rights, as
elements of negotiation, in calculations of costs and profits.

It is, therefore, a matter of thinking and studying Law through a method perspective that
gives new meaning to individual rights based on collective rights™. This article, supported
by (underpinned on) this redefinition, uses the aforementioned method view with a focus on
instrumentalizing the Law to reach points of convergence between the subjects and the plural
systems, without loosing the right to difference, in an attempt to, provide balance and equity
in transnational legal relations, to which every subject has a right, as regardless of differences
and pluralities are always and inherently equal in dignity.

At the same time, when reflecting, at the end of this research, on what the current limits
of objective good faith in international deals represent, the choice for this human-rights-based
method allows conclusions that transcend the sphere of legal relations that are strictly a mat-
ter of negotiation, and for this reason, its adoption as a method conductor of the study.

9 This method was used by Renata Alvares Gaspar (ALVARES GASPAR, 2016) who, when dealing with mixed arbitration for
foreign investment, finds that the arbitrator, arbitration tribunal or judge cannot disregard, when applying the appropriate legal
regime, the right to development as a human and fundamental right, so that this perspective should method guide both the
hermeneutic reading of the law, as well as its application.

10 This point of view, mainly, on the inferences obtained from the study developed by Jiirgen Habermas (1997) who, when deal-
ing with politics, power and Law, relates, among other aspects and concepts, private and public autonomy, and human rights
in the perspective of their legitimacy in a democratic system. To deepen the theme, see this topic Jirgen Habermas (HABER-
MAS, 1997).
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2. GOOD FAITH: FROM REGENT
PRINCIPLE TO COGENT NORM

From a historical'" perspective, as seen'?, it was not in contemporary times, nor with the
expansion of global and multiconnected commerce, that a mutation in the principle of good
faith as a rule governing legal relationships of a commercial nature was demanded.

As it happens, cross-border trade, in the roots of lex mercatoria’®, especially due to the
process by which it is shaped - customs and traditions -, contributes significantly to the con-
struction of a good faith behavior as a duty in relations. Such contribution, even before the
CISG, had been expressly stated, “the principle of good faith had been applied to international
commerce relations as a ‘general principle of law of the lex mercatoria” (MARTINS-COSTA,
1995, p. 121).

In the same view, Frederico Eduardo Zenedin Glitz, when dealing with customs, traditions
and business practices, brings, as an example, good faith as a kind of ethics proper to the mer-
chant class and its status as an international custom within these relations:

Simply imagine for example, that the principle of good faith in deals has been
identified as a typical social convention among merchants (as if it were an
ethic restricted to a class, and, hence, other statements: guaranteed by the
“mustache’s thread” and “gentlemen’s agreement”), becoming typical interna-
tional custom (for example, enshrined by the CISG) [...] (Our translation from
Spanish) (GLITZ, 2012, p. 156).

The ethics imposed by good faith in mercantile relations from that time onwards allows
to infer that, judging by the commercial practices verified in the context, it was known that
leaving the parties of a procedural agreement to the free will of an unrestricted freedom can
lead, due to the power games that shape such relationships, to the oppression of one of the
agents, who, for various reasons, sees their freedom minimized, if not totally subjugated, by
the exclusive will of the other, who, for extra or meta-legal reasons, imposes, in a “natural” way,
its deals decisions over others.

Therefore, it is needed to repeat, for emphasis, that good faith in its objective feature, as a
guiding principle of legal relations in the international commerce scenario, has not originated
in contemporary times, nor has it resulted from the numerous consequences of globalization.
Nevertheless, the context of globalization has significantly contributed for the meaning and
role of the principle of good faith to be modified in relevance and cogency, no longer merely
guiding human behavior in these relationships, however becoming a general duty of behavior
materialized in a legal rule.

11 It should be noted that it is not the scope of this research to undertake an immersion in the history of good faith, it is also
reckless to risk, in these brief lines. For this purpose, there are many eminent works that have dealt with this theme in the
scope determined. To deep in the theme, see, for example: Judith Martins-Costa (MARTINS-COSTA, 2000); Ant6nio Menezes
Cordeiro (MENEZES CORDEIRO, 2011); Edward Allan Farnsworth (FARNSWORTH, 1963).

12 See note2.

13 The existence of a "first", a "new" and even of the lex mercatoria itself has no pacific opinion in the doctrine. Frederico Eduardo
Zenedin Glitz (GLITZ, 2012, p. 126-132), for example, systematizes a series of distinctions between the first and contemporary
lex mercatoria. However, since this is not the object of this study, this discussion will not be held, only admitting the existence
of a specific regulation for transnational businessmen, an established theme for jurists, whose terminology, in this research,
it is not necessary to explore.
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When the expansion of cross-border trade reaches global scales and starts to unite or
connect distinct - sometimes diametrically opposed - cultures, in an interconnection of unprec-
edented pluralities, good faith as a limit to party autonomy starts to be challenged so that some
commerce agents are not subjected to others with their will based on greater economic power.

It happens because it is known that one does not contract in Brazil as one contracts in
Japan, just as one does not contract in Morocco as one contracts in the United States. This
plural scenario, therefore, also brings about a new level of legal uncertainty, which, as always,
demands a response from the Law.

Undoubtedly, one of the answers — and, perhaps, the most complex and important - was
the redefinition of the concept of good faith, causing the mutation of its nature to endow it with
coercion, in a crucial point, once again, unknown in magnitude and in proportion - in the history
of Private International Law. It no longer merely illuminates the path and becomes the very path
to be followed, through a new conception, no longer being that one linked to subjective deci-
sions of the actors of commerce, but rather, linked to the objective behavior of such actors.

Despite the efforts, over time, in the attempt to limit the unrestricted autonomy of the will
of the parties and the opportunism that this limitlessness generates in commerce acts across
borders, the contemporary turning point lies in the legal materialization - and this is where it
begins the essence of this scientific work - Vienna Convention on the International Sale of
Goods of 1980. This document is considered the historical-legal effort of the cogency in a uni-
form manner of the consolidated customary practices of international commerce, also receiv-
ing, as Vera Jacob Fradera (FRADERA, 2011: 2-3), inspiration from other written legal models,
such as German Contract Law and the Uniform Commercial Code of the United States, under
the auspices of the United Nations Commission on International Trade Law (UNCITRAL)™.
This normative instrument, as taught by the author, is the result of a doctrinal and political
movement arising, among other issues, from the need to “create solutions to adapt to an envi-
ronment where the diversity of legal systems is always present and economic and political
instability is, more often, the rule” (FRADERA, 2011, p. 2).

As an instrument of transnational vocation and, therefore, allegedly compatible with dif-
ferent legal systems, the CISG is, currently, the largest codified compilation by hard law' of
uniform rules of international commerce, with a high degree of acceptance (considering the
number of signatories’®). Moreover, being a Convention, its cogency for those who ratify it is
inescapable'” and, therefore, less susceptible debates when compared to customs and tradi-
tions, which, even as rules, leave more room for volatility and substantive discussions.

In order to satisfy its foundations, one of the ways offered by the CISG to allow various
systems to come together under the same regulation was the adoption of principles and open
clauses that admitted, by vagueness, flexibility and identity. Judith Martins-Costa, when ana-

14 1t cannot forget that UNCITRAL, as an organization linked to the UN, is responsible for the development of international com-
merce from the UN's point of view, that is, as an instrument for the maintenance of world peace, a perspective that is applied
throughout this work.

15 Itis emphatically said "codified by hard law" to distinguish it from the "codification" pleaded by the new lex mercatoria through
soft law instruments, to which the CISG does not belong, since it is a classic hard law instrument.

16 Ninety-three signatories until the date of publication of this paper. List of signatories available at: https://uncitral.un.org/en/
texts/salegoods/conventions/sale_of_goods/cisg/status. Accessed on: 03 jun. 2020.

17 Excepted only if, in a concrete case, the parties adopt its Article 6, which allows the CISG to be set aside, even if it is a ratified
treaty: “The parties may exclude the application of this Convention or, subject to article 12, derogate from or vary the effect of
any of its provisions.”
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lyzing some of the factors that make the CISG a successful source for the development of a
uniform Contract Law, emphasizes that:
Among these various vectors is, equally, the fact that the Convention has har-
bored a fertile principiology, in order to allow - by reason of the very character
of certain principles that it adopts - its own constant flexibilization, thereby
reducing the unalterability that usually marks and stiffens regulatory texts.
(MARTINS-COSTA, 1995, p. 118)

One of the open clauses adopted was the objective good faith in Article 7 of the Conven-
tion, which requires the interpretation of the CISG to take into account the need to ensure
respect for good faith in international commerce. Therefore, in a clear, express, and uniform
manner, the international society has decided to adopt an important limit to the will of the
commerce actors, which does not go unnoticed by them and by the jurists who dedicate them-
selves to this area of human experience.

In other words, even with the characteristics of a principle - evoked to perform functions
of interpretation, implementation and control (FRADERA, 2011, p. 14), the good faith, defini-
tively objective at this point, gains, with this commandment, status of a cogent rule. It hap-
pens because it is determined by a Convention - the classical form of codifying International
Law - concluded both to support any player in transnational commerce, regardless of its legal
origin, and to limit the actions of more powerful actors, tempted to impose their wishes and
desires to the other partners of this game. Therefore, good faith, with the status of a cogent
norm at the core of the CISG, becomes, obligatorily, as global as the commercial relations
that demanded it.

With coercive nature and as an imperative rule of conduct, good faith, in the relationships
regulated by the CISG functions as a guideline and a controller of the parties’ behavior. There-
fore, it acquires true restraining force of unlimited wills among the agents of commerce.

Under the given circumstances, the list organized by Judith Martins-Costa (MARTINS-
COSTA, 1995, p. 121-122) is explanatory in regard to the articles of the Vienna Convention
that are impacted by the good faith printed in article 7, concerning the creation of lateral rights
and duties of the contracting parties (and, therefore, containment of unlimited postures as
argued here). The article. 778 is an example. It dictates the duty of cooperation for the good
performance of the contract and the assumption of the necessary measures not to increase
the damage (which, moreover, is an incorporation of the duty of mitigation, typical of Anglo-
Saxon Law).

At the end, the renowned author concludes:

As it can be seen, the list of duties that result from good faith is extensive and
its breach may even lead to the configuration of contractual debt, even when
the main obligation is fulfilled. Hence, it constitutes a source of optimization
of the contractual conduct, in the view of the full and effective fulfillment of
the purpose for which the bond was created, that is the contractual perfor-
mance. (Author’'s emphasis) (MARTINS-COSTA, 1995, p. 122)

18 A party who relies on a breach of contract must take such measures as are reasonable in the circumstances to mitigate the
loss, including loss of profit, resulting from the breach. If he fails to take such measures, the party in breach may claim a
reduction in the damages in the amount by which the loss should have been mitigated.
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It is worth mentioning that the understanding of good faith as necessary to commerce
relations and its consequent coercive imposition does not occur only in the transnational
sphere. In the United States, for example, a country belonging to the Common Law, the phe-
nomenon becomes clear with the materialization of the duty of good faith in commerce rela-
tions by its codification in the Uniform Commercial Code™. Luciano Benetti Timm teaches that
the principle of objective good faith “does not properly derive from the Common Law tradition,
however from legislation, in other words, from the UCC, paragraph 1-304, combined with para-
graph 1-201(20)" (TIMM, 2012, p. 536).

The strength of the right to freedom in this legal system and the contractual relationship
based intensely on economic efficiency did not give room to the cooperative and guarantee-
ing vision of good faith of other legal systems (especially Civil Law and Islamic Law). Harold
Dubroff (DUBROFF, 2012, p. 571) notes that, before the adoption of the UCC, the Common Law
of most American states had not yet recognized an implicit duty of good faith, and that it was
a creation of the New York Common Law (a jurisdiction, not known for its liberal approach to
contract interpretation).

Thus, the general imposition of good faith came to occur with the force of rule, in an
explicit recognition of its essentiality to procedural agreements?. The model law represented
a turning point because it included the obligation of good faith within the scope of all com-
mercial contracts and, roughly half a century after the enactment of the UCC, the implied duty
of objective good faith eventually became accepted as part of the common law in most states
(DUBROFF, 2012, p. 571).

Once understood that, in addition to being an imperative legal rule under the CISG, in a
context where its concept and scope are not univocal, as seen by the example above, it is nhow
important to investigate, its scope and limits in international affairs. Such investigation should
consider the different perspectives of this legal institute in order to finally enable a universal-
izing - and/or standardized - concept that is capable of contemplating all the differences and
all the protection that this norm is designed to provide. The reason is that no clause in theory
and form is authentically valid if it lacks material contours suitable for its practical application.

3. CURRENT REACH AND LIMITS OF GOOD FAITH

As can be seen, faith to a cogent rule takes an emblematic stage in the legal regency of
cross-border trade relations, plural by nature. This important step, however, becomes empty if
the players in international commerce. It is worth saying, those directly impacted by the provi-
sions of the CISG - do not find, in the good faith stamped in theory, the feature of identity when
it is applied to practice; with this, it will lack credibility and, in a “domino effect” and a worst-
case scenario, it will lack the legitimacy of its resulting legal rule.

19 Model law promulgated in 1951, for National Conference of Commissioners on Uniform State Laws and for the American Law
Institute.

20 It should be noted, at this point, that, as Harold Dubroff (DUBROFF, 2012, p. 564-571) teaches, there was indeed jurispru-
dential recognition of its implicit existence in domestic contracts (the author mentions the case of Kirk La Shelle Co. v Paul
Armstrong Co., 1933, often cited as the main initial case regarding the duty of good faith), however in a more punctual and
localized manner.



The implications of good faith as a cogent rule in international procedural agreement in light
of the united nations convention on contracts for the internacional sale of goods of 1980

It is known as one of the worst scenarios because, especially in a context where consen-
sus is the maximum, the absence of legitimacy practically causes the loss of concrete validity
of the norm, since, even when defined on a treaty or convention, if its content is not known,
there is no way to expect its practice. Thus, a scenario could be drawn in which the parties
would tend to apply article 6 (see note 15) with the intention of distancing themselves from
the Convention.

At this point, a brief parenthesis is important to emphasize that the criterion of the legiti-
macy of the norm as an essential element of its validity (transcending the mere legality) is
proper to an insurer view, adopting, ultimately, the protection of human dignity (in accordance
with the method conductor applied to this study.

It happens because, from other perspectives, the legitimacy criterion is not necessarily
applied. According to Ricardo Manoel Oliveira Morais and Adriana Campos Silva, for exam-
ple, the “fact that liberalism adopts the criterion of utility as the principle of valuation means
that no instance, not even infra-constitutional legislations, has to submit to the criterion of
legitimacy”?' (MORAIS; SILVA, 2017, p. 240).

From the perspective of legitimacy, therefore, it is necessary to find a concept for the
good faith stamped in the CISG as a legal rule, a concept that achieves such legitimacy among
all parties adhering to it.

For this, it is important that this identification transcends its generic material contours
in order to find the specific and carefully established legal circumstances, which safeguards
legitimacy, due to mutual recognition, of all actors involved, considering the essential inter-
nationality element of this Convention, so that it can effectively make sense. With this, good
faith is endowed with legitimacy for all actors who have to apply it as a legal rule for their
deals, shielding it, as much as possible, from distortions arising from the diversity of legal
systems in question.

In this regard, Francisco Augusto Pignatta, when dealing with the general application of
the rules of the CISG, is clear when he says that “to obtain the uniform application of the Con-
vention, the judge should be attentive to international notions of a uniform character and avoid
notions of national character contained in its national Law.” (PIGNATTA, 2011, p. 23).

In other words, it seems fundamental, for the proper functioning of the CISG, to identify
the real conduct that, in the practices of commerce considered in the plurality of the Interna-
tional Community??, any actor recognizes as such and, therefore, identifies as worthy of social
and legal observance in the name of objective good faith, in cross-border trade relations.

Also, this task loses its simplicity if objective good faith is understood, for the players in
international commerce, as an important limit of their alleged unrestricted autonomy in the
procedural agreements.

21 ltis not meant that other viewpoints do not also aim at the protection of human dignity, according to the structuring scientific
means themselves. It is only intended to clarify that, given the method applied to this work, the adoption of the criterion of
legitimacy of the norm is mandatory.

22 The expression. International Community is used, in this research, in accordance with the progress of studies on the subject.
The term International Society was used according to the Westphalian paradigm of coexistence among States, this paradigm
has been overcome (TOMUSHAT, 1999, p. 59-63).
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It is possible to affirm - based on the scientific work developed by Renata Alvares Gaspar
and Mariana Romanello Jacob (ALVARES GASPAR; JACOB, 2015)% - that the answer is in the
common denominators of the various legal systems existing in the International Community,
which reveals that there is a common behavior among the players involved in international com-
merce, which can be found both in the observance and in the unfolding of a specific method.

The method adopted by the mentioned authors refers to the study of systems, consider-
ing the specificities of its internal regulations on the analyzed theme under analysis, based
on the method of diatopical hermeneutics, popularized by Boaventura de Sousa Santos (SAN-
TOS, 1997)%*. Such method, as known, is understood, in the context of this research, to maxi-
mize the differences between the legal systems under analysis and, conversely, to identify
their convergences.

As the referred scientific work reveals, this is not an easy task, since its accomplishment
necessarily implies an observation of the legal systems from “within” and not the contrary.
It happens because, from the outside to the inside, one would research, from the beginning,
one system based on another, provoking a comparative study, which, for the intended pur-
poses, would not be adequate, because it would lead to an analysis based on preconceptions
imprinted, by the researcher, from the dogmas of their own system. This method approach
requires important precautions, under the risk of being offensive - in substance and in form - to
the truths materialized in the legal systems analyzed.

After, therefore, a detailed research about the conception of good faith in the mentioned
scientific work?’, the authors found, as a common denominator, the legal figure of abuse of
right, which is considered by the current that develops it from good faith and also studies it in
its objective meaning. This legal phenomenon, as known, reflects a negligent posture regard-
ing good faith: which means those who act in abuse of rights act commissively or omissively
in a way that is contrary to objective good faith.

On the other hand, it is understood that the regular exercise of the right has, for differ-
ent? legal systems, the same connotation: the one who acts regularly within the limits of the
right itself, acts with objective good faith. Such conduct, in a commercial relationship by itself,
essentially established by the autonomy of the will, is naturally relevant, since every freedom
has its limit. This limit points, universally, at least to the respect for the other part of the agree-
ment. In other words: not everything is worth to achieve commercial objectives.

When, however, this idea of relational good faith is transported to the international sce-
nario of different pluralities, decentralized and horizontal - where, in theory, the imposition of
one legal system over another should not be admitted and where the players interacting there
should be obliged to dialogue, to ensure that everyone knows and reaches a consensus on
the limits of each one’s actions makes the regular exercise of the law, as a universal expres-

23 See note 6.

24 The distinguished jurist, based on the philosophical conception of diatopical hermeneutics inaugurated by Raimon Panikkar
(PANIKKAR, 1984, p. 28), proposes this hermeneutic modality in order to find a multicultural conception of human rights. Nev-
ertheless, the essence of the method can be transported to other perquiries, as it was done in the work alluded to. For further
information on this subject, see Boaventura de Sousa Santos (SANTOS, 1997, p. 23 and following).

25 See notes 6 and 24.

26 In the scientific work in reference, in which this analysis was carried out, the study was based on three locus (representing
three legal systems): i) Roman Germanic, with the exception of French Law, given its specifications; ii) Islamic Law, in which the
generalization can be understood in the field of commerce, since the Prophet had commerce as his profession; and, iii) Anglo-
Saxon Law, with a specific analysis of the American subsystem (considering that English Law is different in many aspects).
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sion of objective good faith, gain new and emblematic proportions of relevance and practical
functionality.

Based on the arguments presented above and supported by the aforementioned scien-
tific work, finding in the regular exercise of the right a common denominator related to good
faith as a demonstration of non-harmful behavior, leads to a second denominator, this one
concerning background: acting with otherness.

It happens because the requirement of regularly exercising rights as demanded by a rule
of objective good faith, even if it is under minimum terms that, when contracting, the objective
of reaching, at any price, individual advantages from freedom of action, so proper of interna-
tional commerce, should be taken into account, as well as the obtainment of advantage by the
deals are shaped by respect for the advantages that the other party is also pursuing, because
the other has an equal right to pursue them.

Otherwise, it would be an unbalanced relationship and, therefore, legally illegitimate, from
the point of view of the method adopted in this research, that is, the human rights protection
framework as a method tool, leading to the result obtained.

This implies, therefore, an obligation to, even if only minimally, take the other contracting
party into consideration. This means that the parties involved must, at least, cooperate with
each other, ensuring that their freedom of action will not interfere, directly or indirectly, with the
counterpart’s right to act.

It should be noted that, in the figure of abuse of rights, the otherness is a condition sine
qua non of the legal transaction, since abuse is only represses when the other’s right has been
affected. The perception of the other ceases, therefore, to be a merely moral or subjectively
ethical conduct; it becomes an imperative, because it is determined by a legal instrument that
regulates rules of conduct; therefore, a cogent norm.

In order to add credibility to this argument, it is possible to think, as an example, about
the institute of damage mitigation?” having good faith as its foundation. Christian Sahb Batista
Lopes, when searching for the justification of the mitigation rule in Brazilian Law, and placing
the abuse of rights as one of the possible grounds, explains that?e:

Acting in good faith implies, in the Law of obligations, a cooperative attitude
between creditor and debtor. Therefore, a creditor who claims to be compen-
sated despite not having acted in good faith, in other words, who did not act in
a cooperative manner to prevent the damage from occurring through reason-
able efforts, abuses the right to compensation. In the event of a debt, good
faith requires that the creditor cooperate with the debtor and avoid damage
to its own assets, in order to avoid the waste of economically and socially
relevant resources. If it is possible to avoid the damage by means of reason-
able efforts, the socially expected conduct of the noble man is to act in a way
that such damage does not occur. If, however, the creditor violates this rule

27 A widely accepted figure in international commerce - subject to specificities and divergences as to the consequences of
its application to different legal systems - the mitigation of losses is, in general, an obligation imposed on the creditor that,
harmed by a debt, must avoid or make reasonable efforts to prevent the losses and damages resulting from the breach, under
penalty of not being compensated for the losses that could have been mitigated. On the subject see Christian Sahb Batista
Lopes (LOPES, 2011).

28 It should be noted that the author argues that the abuse of rights is a possible foundation of damage mitigation, especially as
a ratification that mitigation it is based in good faith, however, does not see it as the only foundation. For further information
on the subject see Christian Sahb Batista Lopes (LOPES, 2011, p. 153-161).
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imposed by good faith and subsequently seeks compensation for the damage
suffered, the exercise of his right to compensation is abusive, as it manifestly
exceeds the limits set by good faith. (Our emphasis) (LOPES, 2011, p. 158).

Thus, it is deduced that the counterpart, even if in debt, is placed, in the last analysis, as
a measure of the creditor’s right, above all, of the limits to be respected and that outline the
perimeters for abuse. After all, if the holder of the right were allowed to remain inert and permit
the damages to reach vertiginous numbers. It would be disregarded the figure of the debtor,
who would be able to be obliged to excessive reparations, possibly not consistent with the
debt itself and that, with measures driven by the creditor’s good faith, could be avoided. Thus,
under the cloak of objective good faith, the perception of the other becomes mandatory, hence
the otherness sustained here.

Otherness is, therefore, the “minimum” - which will be referred as a standard, not in the
sense of value judgment, however as an indispensable quality within the principle of objec-
tive good faith. Having a posture - even if passive - of good faith in a contractual relationship
requires the perception of the counterpart as a subject. A subject who is free and, therefore,
bearer of rights in the same condition and order.

Thus, from this argumentative construction carried out since the analysis of the reality
object of the referred study - which, as indicated, aimed to finding the universalizing com-
mon denominator of the concept of objective good faith in order to mark its limit and scope
in international procedural agreement - the figure of abuse of rights was found which, when
not observed, will irradiate legal effects on the international deals in question, conditioning
the application of the legal rules applicable in the concrete case, to demarcate and indicate
responsibilities and their legal consequences.

Nevertheless, what has been defined here as a standard does not prevent it from gradu-
ally being differently apprehended in terms of increased protection and scope of understand-
ing, which would be a gain for humanity. But what is defended here is that the “extra” is not
the starting point. It is in the standard that the common material contours and new global
behavioral expressions of contractual objective good faith begin to be unraveled. Considering
that, its reach and limits can be revealed in the scope of international procedural agreement,
allowing a clearer visualization of human behaviors and legal responses that will grant more
legal certainty to cross-border relations.

4. IMPLICATIONS IN INTERNATIONAL
PROCEDURAL AGREEMENT

With the exception of criticism or reverence, a debate not covered by this work, even
though it is tangential to the analysis made here, it is a well-known fact that the capitalist
model is not only the essential channel for obtaining profits, but also for its maximization, from
the individual advantages obtained in a free market?. In this space, contemporarily, there is a

29 On the topic, indispensable to see Thomas Piketty (PIKETTY, 2014).
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dispute between freedom as something absolute and as something that needs to be consid-
ered relative.

It happens because, a priori, the incessant search for the maximization of individual
advantages (which materializes in profit) can cause thoughts and attitudes that claim indi-
vidual freedom as unlimited by those who consider that maximum profitability that can only be
obtained if the freedom to act is also maximum, that is, without the restrictions and, therefore,
the “obstacles” that the Law imposes when it turns individual freedom into something relative
in the name of others’ rights.

Thus, questioning the absolute individual freedom - considering that the capitalism finds
its best realization in a full freedom (fictitious by nature) -, imposing on it intrinsic limits of a
relative perspective reveals itself as the only possibility that such maximization occurs, how-
ever, coexisting with the (re)signification of individual rights based on collective rights. In this
regard, Jirgen Habermas teaches that:
The conscious conduct of the life of the singular person is measured by the
expressivist ideal of self-realization, the deontological idea of freedom, and
the utilitarian maxim of the multiplication of individual life chances. Whereas
the ethics of collective forms of life are measured, on the one hand, by uto-
pias of a non-alienated, solidarity-based coexistence within the horizon of
consciously assimilated and critically continued traditions, on the other hand,
by models of a just society, whose institutions configure in order to regulate
behavioral expectations and conflicts in the symmetrical interest of all actors;
a variant of this are the ideas of the increase and just distribution of social
wealth, cultivated in the Welfare State. (HABERMAS, 1997, p.132)

It consists, briefly, in the only possibility of guaranteeing the realization and construction
of a collective ethic.

This debate is not, therefore, unscathed by the regulation of good faith in its objective
facet that, as a cogent legal rule imposes, for pleasure or displeasure, limits to the maximiza-
tion of profits arising from solely individual advantages, since it forces the consideration of the
other, the counterpart of the deals, whose contempt or disrespect are not allowed, nor consid-
ered by ethics that, as seen, is increasingly built in a collective way.

It is important to notice that when one seeks accumulation, the tendency, inexorably, is to
focus on oneself. Individual efficiency, in theory, would have to be taken to the extreme for the
supposed systemic guarantee. The reason is that, as known, within the concept of capitalism,
there is no accumulation that is collective.

In a business relationship, this is evident; each party, more often, dedicated to taking care
of what is its own, safeguarding its interests and turning to everything that will pave the way in
the search for the “pot of gold” that lies in the outcome of negotiations. In this aspect, profit at
any price is, as demonstrated, understood in an improper way, since it is interpreted purely as
business efficiency. Thus, at first sight, the called “law of survival” seems to lead more to the
motto of “every man for himself”.

For no other reason, reviewing all the reality exposed above in light of the CISG, it can be
understood that in international contractual relations, by imposing the principle of objective good
faith as a cogent rule, the scenario that is faced gains other contours and, therefore, another
perception from the legal point of view and - as it could not be - from the human point of view.
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It happens because being the regular exercise of rights - and the duty of otherness result-
ing therefrom - the standard of transnational objective good faith, what this whole context has
shown is that, in the end, the construction of profit, at first strictly individual, is in fact only
achieved if it occurs with the look on the other, through the observance of this collective ethic.
This will be the legal way to endow deals operations with legitimacy in a sustainable manner.

Thus, by the logic of the system there is a great tendency toward individualism. The stan-
dard, as an imperative rule of conduct of one of the world’s largest*® transnational agreement
conventions, imposes a partial deviation and demands a panoramic acting, in which noticing
the role, the position, and the right of the other must necessarily condition one’s own acting.

Thus, ethics - intrinsic to contractual good faith - has the character of responsibility, where
the right to freedom of action can be exercised in its amplitude, but never outside its outline.
The ethics is responsible, in order words, for considering the other as a condition for one’s own
action/performance in the deals.

And all this fits into this system. In the current economic model, the figure of the counter-
part (seller, purchaser, supplier, service provider, carrier and other business parties), like other
factors of production and market, is conditio sine qua non for obtaining profit. The figure of the
“other”, therefore, is nothing new, since the barter, this knowledge is had.

Taking otherness as a premise of the cogent norm, the framework results in the imposi-
tion of humanizing the other®' and recognizing their dignity.

It cannot, therefore, under the aegis of the CISG, admit the objective allocation of the
counterpart as a thing, cost or expense, which admits transaction, accepting, for example, the
offense to their right and the mere compensation of this choice. The reparation, of course, will
arise, in addition to the damage caused, also from the breach of the hermeneutic guideline
of the Convention itself and the duties arising from good faith, thus configuring two forms of
non-compliance.

An emblematic example of this double debt is the recent decision of the Court of Justice
of Rio Grande do Sul*? known as “the case of the chicken feet” which, applying to the CISG (and
also the UNIDROIT Principles), maintained the declaration of the rescission of the purchase
and sale contract, the purchase and sale of frozen chicken feet, and the restitution of the
amount determined in the first instance, based on the seller’s breach of the main obligation to
deliver the goods (art. 30 of the CISG®*), and also of good faith®* itself:

In the present case, the judicial declaration of termination of the contract
does not dissociated itself from the recognition of the flagrant offense,
by the seller /defendant, of the duty of the contracting parties to proceed

according to the dictates of good faith, the highest canon of international
relations governed by the new lex mercatoria, as infering from the reading of

30 When one of the "largest" is said, it means one of the highest numbers of signatory countries. See note 14.

31 Itis not being said that this lack of humanity necessarily happens in the current model of market relations. What is intended
to demonstrate is that the cogency of the principle of objective good faith through the CISG does not give room or opening for
this to occur and represses it if it does.

32 BRAZIL. Court of Justice of Rio Grande do Sul. Civil Appeal number 70072362940. 12th Civil Chamber. Appellant: Anexo
Comercial Importagdo e Distribui¢do Ltda. - EPP. Appellee: Noridane Foods S.A. Reporting Judge: Umberto Guaspari Sudbrack.
Porto Alegre, RS, Brazil, Publication: February 14, 2017.

33 Article 30: The seller must deliver the goods, hand over any documents relating to them and transfer the property in the goods,
as required by the contract and this Convention.

34 Since this is not the scope of this work, other possible judgments on the subject (national and international) were not cited.
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article 1.7 of the Unidroit Principles and artlice 7.1 of the Vienna Convention
of 1980 - the latter, moreover, is an explicit command to the Judges (state or
arbitration) that apply the Convention. In effect, in order to create a uniform
of rules for the treatment destined to international commercial relations, the
Vienna Convention of 1980 structured the notion of contract based on two
fundamental pillars, that is, private autonomy and objective good faith, from
which is is deduced, among others, their duty to act with negotiating loyalty,
imposing the comprehension that the international sales contract of goods
must be understood as a cooperative relationship between the parties. In
the present case, as can be seen, there was a frontal violation of the pillar of
good faith, leading to the resolution of the contract, in accordance with the
other rules in this regard dictated by the Convention. (Reporter’s emphasis,
pages 28-29 of the judgment).

It is inferred that the non-performance of the essential obligation (in this case, the delivery
of goods) was not considered in isolation as the only reason to give rise to contractual resolu-
tion. The good faith, considered as a command to the judge, one of the pillars of the Conven-
tion, was considered in the analysis of the seller's conduct towards the purchaser and limits
the second pillar: the private autonomy.

The limitation exposed here, of course, is not that intimate imposition, where subjective
convictions are affected; irrelevant aspect for objective good faith. It is necessary to consider, in
compliance with Article 7 of the CISG, the exteriorized conduct. It must reflect an action directed,
even if passively, to the other, recognizing them as a subject of rights in international commerce.

The implication of this in international procedural agreement is remarkable, since with the
cogency of the principle of good faith, obtaining profit takes a new path: understanding and
respecting the position of the other party. It happens because the respect of the Convention
necessarily involves the obligation to transcend the exclusivity of the individual, and only then,
to reach the much sought-after “pot of gold”. Conquering it, therefore, goes through the obliga-
tion to find in the other party the beginning and the end of the right themselves.

Another implication is the reformulation of the system from other conceptual limits and
above all, of an economic nature, since maximizing individual advantages within free com-
merce is limiting factor that permanently marks internal and, in the case of this analysis, inter-
national transactions.

Compliance with transnational rules imposes the disregard of the motto “every man for
himself”, not only regarding to profits, however also about the duration of international deals.
In order to survive and remain, one must necessarily consider the other and their rights. The
fact is that everyone is interested in the existence of good contracting parties - understood to
be those who objectively act as such - and the legal certainty resulting from this fact, which
favors the Law. The role of the CISG, therefore, is to implement this notion.

An illustrative parallel of this panorama can be made from the work developed by Renata
Alvares Gaspar and Felipe Castro (ALVARES GASPAR; CASTRO, 2018) which, although related
to International Investment Law and, therefore, different scope of the present article, brings
conclusive notes that are applicable to the various areas of the contemporary globalized mar-
ket; such as, profitability, foreign investments and contracts - these directly covered by the
present study.

MERITUM LAW JOURNAL ¢ v.15 ¢ n.4 ¢ p. 328-348 * 2020

343



MERITUM LAW JOURNAL ¢ v.15 ¢ n.4  p. 328-348 ¢ 2020

344

Renata Alvares Gaspar

After exhaustive analysis of the foreign investment contract and the scope of its effective
and legitimate legal certainty, from its social function in the globalized scenario, the mentioned
authors conclude that the protection of citizenship and human dignity are essential conditions
for the maintenance of a stable market for international investments, since without this protec-
tion, social collapse would ensue, affecting the system cycle necessary for the healthy finan-
cial market desired by the investors (ALVARES GASPAR; CASTRO, 2018, p. 334-339). Taking
that into consideration:

(...) As has been widely substantiated in this paper, foreign investment can
only enjoy effective legal certainty when entering a national state if it is atten-
tive to the interests of citizenship, in order to avoid social collapse capable of
destabilizing all protection to the economic effects of the investment made.
The legal certainty that is conferred by the Rule of Law to foreign investment
is only achievable if justice and social welfare are observed; outside this dic-

tum, the risk to the investment is unpredictable. (...) (ALVARES GASPAR; CAS-
TRO, 2018, p. 334, emphasis added)

Establishing a parallel with the present work, it is inferred that the relative conditions and
limitations found nowadays in the globalized market regarding the achievement of maximum
profitability and the autonomy of the will demonstrate that the Law has been configured as an
instrument for the equalization of forces that, in a classic liberal conception, used to oppose
each other, and are nowadays understood and regulated by the Law as symbiotic and neces-
sary for the maintenance of the system itself.

In this present context, the CISG is the materialization of this mister and places the objec-
tive recognition of the human dignity of the other (materialized by contractual good faith)
as the central element for legal transactions to be considered valid and legitimate under the
major regulatory norms of cross-border trade (for example and in this study, the CISG).

And all this, in plural and multiconnected relations, where so many differences and - as a
consequence - disagreements tend to appear, providing a promising scenario: the opening for
what is here called fraternity in international procedure agreements.

It should be emphasized that objective good faith does not require an affectionate, inti-
mate, subjective fraternity. Nor could it, since this is part of the individual sphere. Rather, a
fraternity that imposes the consideration of the other in their intrinsic dignity, from specific
negotiating actions, which denote respect and, therefore, their humanity, so that the contractual
relationship is really balanced and fulfills as many objectives as there are people involved in it.

5. CONCLUSION

The entire scientific effort undertaken within these brief lines has led to the identification
and the comprehension of certain aspects of objective good faith in regard of international
procedural agreements, being the CISG the ideal expression of the cogence of principle in
these relations in the global world.

Primarily, some reasons for the mutability in the juridical nature of the institute of objec-
tive good faith have been verified, such as the rule of imperative conduct.
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Also, the range and the limits of good faith in its objective aspect and as a cogent rule
have been inquired, ensuring the importance of finding its material configuration, because the
subjects of international commerce are plural and, as an expression of legal certainty, need
minimally common concepts of the legal institutes that rule their International affairs, in a
global society.

As one of the common denominators regarding to the scope and limits sought, the regu-
lar exercise of the right was identified as an act of good faith. In other words, in the transna-
tional scenario, those who do not abuse their rights act in accordance with the rule of objective
good faith.

In these lines, it has also been identified that otherness, as a minimum standard, imposes
on the international commerce agent the obligation of a minimally objective consideration for
the other; the recognition, although not subjective, that the other is as equal in the right to free-
dom to pursue profit, as in the duty to observe the limits of this pursuit.

Finally, the implications raised by the scope and limits of good faith in international proce-
dural agreement were verified, inferring that the search for something valuable only appears to
be individual. But, in the context of the evolution of deals relations in the International Commu-
nity, it is no longer possible to legitimately seek it without considering the other as an integral
and equal part of this search; in order words, it is not possible to disregard the objective of the
party with whom one is negotiating.

These findings, although of great relevance, are, as said, punctual and it is necessary,
in order to achieve what is intended by the present work, an effort to understand what these
scores represent when analyzed as a whole. In other words, what they mean, in practical
terms, and where all these consideration guide global commerce relations, given the undeni-
able moment of transition of human life in all its perspectives.

As mentioned, the formal elevation of objective good faith as a cogent rule, because it is
expressly imposed by the CISG, is, in fact, a great reflection of what, in practice, was required
as a response of the Law (customs and traditions) as a way to provide a minimum of legal cer-
tainty in the international commerce relations (most of the times of high risk due to the nature
of the operations).

This means that the option to oblige its legal observance resulted from a practical need
that started to be perceived by the international commerce players themselves and seen as a
condition for the coexistence of all. Thus, from a legal and objective aspect, these players are
subject only to the challenges that are inherent to market relations immersed in fair play, and
not to the insecurity of behaviors, omissive and commissive, that, when manifested, contrast
with, over time, has being expected of a fair and balanced commercial relationship.

This observation leads to another: in a context in which, due to the logic of the sys-
tem, there are tendencies towards individual and exclusivist perceptions and motivations, it
becomes mandatory, as a cogent rule, to recognize the other party’s position, its rights and
duties, and to condition the limits of one’s own actions having the other party as a parameter,
thus, representing a paradigm overcoming?®.

35 The verb overcome is chosen instead of the traditional expression "paradigm break" because it is based on the premise that
the previous truths have undergone a process of maturation, practical and theoretical, resulting in the overcoming of the issue
and not in its breaking - which brings the connotation of destruction, rupture.
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Such overcoming provides, as indicated, what is called fraternity in international deals.
A fraternity, of course, in an objective sense, which does not cover the sphere of religions,
ethnicities or individual choices. Yet, it requires, in legal terms, that all those that are acting in
cross-border deals recognize the other as equal in dignity and that the conduct of their actions
reflect this recognition, even if it does not exist at the intimate.

The fraternity, therefore, requires the same dignity recognized in oneself to be recognized
in the other. Furthermore, in a context where the individual, for so long, seemed to be the only
rule and where freedom was claimed for, having rules that impose this perspective of otherness
makes it possible to think of a step towards fraternity in multiconnected commercial relation-
ships, which can be understood as a scenario of changes. The changes in perceptions and
paradigms allow for a reanalysis of the system, about what is necessary, permitted and desired
for commercial relations and, of course, for the Law and its much pursued legal certainty.

Finally, these changes confirm the international jus cogens, to which human rights belong,
with emphasis on the first of all the commands of the Universal Declaration of Human Rights
of 1948, a well-known landmark of international normatization regarding human rights in world
history: “Article 1: All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a spirit of broth-
erhood.” (Emphasis added).

It is possible to infer, therefore, that these changes in cross-border trade relations, espe-
cially when put into practice, make the protection of dignity feasible, becoming an important
instrument for the implementation of such protection and of the spirit of fraternity in the field
of transactional legal affairs.

Finally, an exercise of fraternity exteriorized as a thought resulting from the urgency of
reflecting humanity as a species, detached from the idea of individualization, nationality, and
social class is indispensable, as the former president of Uruguay, José Mujica, pointed out®.
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